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PROCEEDI NGS

CHAI RVAN Di PARDO  We're going to call the
nmeeting to order, this being the public hearing on
i ndustry minerals in-stream sand and gravel rules.

I was holding off until one of the other
conmi ssioners got here, but he's tied up on a conference
call, so he'll show up when he shows up.

So in the neantine we're going to turn this
over to M. Larson and let himbring us up to date.

MR. LARSON. Thank you, M. Chairman.

It's ny pleasure to wel cone everyone here to
t he hearing on the proposed sand and gravel mning rules.

We are now in the public conrent period for
these rules. These rules were published on February 2nd
in the Mssouri Register, and they will have a three-
nont h public coment period.

W' re about two nonths, then, into the public
conmment period. And this hearing is a part of that
public input process, if you will.

The hearing is specifically for the Conm ssion
to receive coments fromall interested people,
envi ronnent al groups, industry organizations, private
citizens. Al kinds of people have been involved in this
process over the past three years that we've been working
on these rules.
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It's not a forumfor debate or discussion, if
you will. It is a forumfor the Conm ssion to hear what
peopl e have to say about these proposed rul es.

Speaki ng of the rules, they were the result
primarily of an effort by a work group formed under the
directive of this Conm ssion. The work group worked for
many nonths to arrive at a product to present to the
Conmi ssion last spring at the May Conmi ssion neeting.

The Conmi ssion | ooked at that product and made
certain anendnents to the work group's reconmendation to
t he Conmi ssi on.

Those -- that final product as anended by the
Conmi ssi on was adopted by the Commi ssion |ast May and
voted on and approved by the Comm ssion

At that neeting, nost groups did talk to the
Conmi ssi on and address the Commission at that neeting.
Primarily -- | don't think there was one individual or
one group that was satisfied with -- entirely satisfied
with the total package.

Sonme groups felt that they were too
restrictive. Sonme groups and persons felt that they
weren't restrictive enough.

But, overall, specifically the group that
represents the mning industry and the M ssouri Farm
Bureau addressed the Comi ssion and said that although
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they had reservations about these rules, they found them
to be acceptable as a package.

So what we're here for today is to allow fol ks
one last time to address the Comm ssion, nake their
feelings known about these proposed rules, as is the
process when the Departnent is proposing environnental
rul es.

Finally, I would state that the public coment
period for these rules does run beyond this hearing. It
wWill run until My 1st.

As the program receives additional comrents,
witten or by e-mail, we will package those comments up
and ensure that the Comm ssion gets those. And they will
al so be posted on our website under the headi ng of sand
and gravel briefing.

So all of these comrents will not only be nade
avail able to you as a Commi ssion but to the public at
| arge, anyone who has |nternet access.

O course, people who do not have | nternet
access, if they would like to view these docunents, can
certainly contact the Land Recl amati on Program and we'l|
make t hose available to them

Wth that said, | think I"'mfinished with the
introduction. |If there is any questions, |1'd be glad to
answer them but if not, then I'Il turn it over to the
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Conmi ssi on.

CHAI RVAN Di PARDO  Thank you

MR. LARSON. Thank you

CHAI RVAN Di PARDO | have a list of people that
were requesting sone coments. There is one, two, three,
four, five, six, seven, eight, ten or eleven people on
this list, and |I've got some other cards of people that
woul d I'i ke to speak.

So |I'd ask you to probably keep this to about
ten mnutes or less, if you possibly could. But we do
want to hear from everybody, as |long as you register with
us.

And when you get up to speak, spell your nane
for the court stenographer, so she can get the correct
spel ling of your nanes.

So to begin with, any comments from any of the
Conmi ssioners? We'll get this thing started.

Everybody ready?

Randy Scherr, M ning Industry Council of
M ssouri, would you like to speak first, please.

MR, SCHERR: M. Chairman, nenbers of the
conmittee, nmy nanme is Randy Scherr. | serve as Executive
Director of both the Mning Industry Council and the
Concrete -- Mssouri Concrete Association, both of which
have nenbers that have significant interest in this
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i ssue.

| don't need to tell anybody on the Conm ssion
or staff or any of the guests here that this has been a
| ong and arduous process.

I renmenber going to ny first sand and grave
nmeeting back in probably the late '80s and early ' 90s,
al so tracking |l egislation dealing with sand and gravel
back in, | think it was, '90 or '91

| also tell the story --

MS. RANDLES: M. Scherr, | don't want to
interrupt you, but | omitted to have the court reporter
swear you in. This is testinony.

So is that fine?

Everyone needs to come up and be sworn in at
the beginning, and I'"'msorry that | didn't think of that
before you started.

MR SCHERR  That's fine.

(Wtness sworn.)

MR. SCHERR: | continue to tell the story about
legislation in early 1990 -- early 1990s, filed by a
| egislator fromSt. Louis, that | think in my 27 years
still holds the record for the nost nunber of |egislators
that testified against it.

It's pretty unusual to find legislators coning
in and testifying as witnesses either for or against, but
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that particular bill dealing with sand and gravel had
seven legislators testify against it.

So | think that at least is an indication of
how sensitive this issue is.

W' ve been involved with the work group. 1've
had nmenbers that have been very active with that work
group.

This has been, as | nmentioned, a | ong and
arduous process, to try and find sone m ddl e ground
that -- what we feel would, nunber one, protect the
resources and, number two, allow the industry to continue
to operate.

And | think as we've gone through that process,
t he product that you have before you that was reconmended
by the -- by the work group, along with the anendnent
that was adopted by the Commission three or four nonths
ago, | think, gives you -- gives us, and | think you, a
package that you can | ook at and say, it does achieve the
protection of the resources that you were | ooking for, as
well as allow the industry to operate.

I mght also add that we have obvi ously nenbers
that are concerned about this, but | think there are
i ssues that -- that we have to consider in |ooking at
this package that would be inmportant to us.

One is, does it allow us to continue to
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operate; number two, does it give us stability?

And as we went through this process, we had
concerns by nenbers because permit conditions were
different for different operators, and we feel now that
we have that uniformty that would be provided by -- by
these rules.

So | think as a package, these are -- these are
certainly sonething that as an industry we feel that we
can live with and woul d be happy to try to answer any
guesti ons.

CHAI RVAN Di PARDO.  Comment s?

MR. SCHERR:  Thank you.

CHAI RVAN Di PARDOG:  Thank you very nuch

Next on the list is Richard Dellerman from
Texas County.

(Wtness sworn.)

MR. DELLERMAN: My nane is Richard Dellerman
from Texas County, M ssouri

I'"mhere to share ny understanding on riparian
ecol ogy and geol ogical formations of rivers and streans.
The gravel mning issue is ny topic today.

| thank the Land Reclamation Committee for this
time to speak.

These were comments from the website of
Research Statement given by the Land Recl anmati on Program
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Attachnent D of inpacts of gravel mning, the sand and
gravel briefing response. | would like to address these
st at ement s.

From M. Brown, fromthe Louisiana State
Uni versity, quote, gravel nining results in bank erosion;
two statenent, nuscles stranded in shallow pools, that
they choose to live in, but the pool level dries up as
the river level drops; therefore, gravel mning has
evidently eradi cated the nuscl es.

My reply: Muscles live in sand or nud or are
attached to rocks and shall ow water. Sonme of these
nmuscl es during the early devel opmental stages are
parasitic on fish.

Now, the blue muscles, the eggs and sperm are
shed into the water, where fertilization takes place.

The enbryo stays afloat for a nonth or so, held by a
bubble held in a thread froma filmin a good fl ow of
cl ear water.

Now, the quote fromthe University says: These
are the types of nuscles that live in the raised gravel
bed mounds, but dies when the river |evel drops --
| owers, unquote.

Gravel nining out these high gravel beds will
enable the river to hold a greater volume of water in a
rainstorm By wi dening and deepening this raised gravel
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nmound will |ower the water |evel farther bel ow the
erosion line of the riverbed, inhibiting a likely erosion
fromthe rainstorm This is how gravel nining prevents
bank erosion.

As gravel fills up a section of river, the
wat er beconmes shal l ower. Sone nuscl es choose to live in
t he shal | ow pl aces.

Muscles also live in the top part of the sand
and gravel bed that is near the size of the riverbed --
or river bank, will deepen these sections to build up
gravel .

These nuscles won't have this raised section
for pools of water to exist and later dry up, unquote.

So these type of nuscles will congregate on the
gravel beds located on the side of the streans and
rivers. So gravel mining will help stop the eradication
of the specific muscles.

The sunmary that | have is norphology is a
physical structure. This word is used to a physica
structure change in riparian areas of rivers, |akes and
swanp areas.

Changi ng the norphol ogy of the rivers or
streans by the erosion of topsoil and the dying of
nmuscl es are the results of raised river or streanbeds.

Many of the expressed reasons -- reasoning from
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the sand and gravel briefing given on the website are not
founded. Bridge engineers will tell you that sand banks
build up on one side of the river, will create a faster
current on the opposite side, that will wash out the |and
that supports the side of the bridge.

The gravel taken out of these raised river beds
is a service to our county's environnent. | believe that
the sand and gravel river mning conpanies are doing us a
service and shoul d be given support in doing so.

Because of the Texas County Land Use Plan, the
el ected County Conmi ssioners are given the nmajor inpact
of all rivers and streams in our county.

The State Governor can give support to the
Texas County Stream and River Conmi ssion. The Texas
County's gravel mining operators are given support to the

State by paying noney to them for gravel mining permt

t ax.

Your support will show the people in Texas
County that our CGovernor -- governs for the people and by
the people. | respectfully request that you renove the

unf ounded regul ations off the Register
Thank you.
Any questions?
CHAI RVAN Di PARDO  Thank you
MR. DELLERVMAN. Do | hand any of these out?
M DWEST LI Tl GATI ON SERVI CES
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M5. RANDLES: It

's entirely up to you, sir.

If you'd like to make them a part of the

record, you can give a copy to the court reporter and a

copy, if you want, to the Comm ssi oners.

What ever you give us will be given to the

Conmi ssioners even if you don't have enough copi es.

MR. DELLERVAN:

here.

Okay. | have enough copies

M5. RANDLES: kay.

(DELLERVAN EXHI BIT NO 1 WAS MARKED FOR

| DENTI FI CATI ON BY THE COURT REPORTER. )

CHAI RVAN Di PARDO Next on the list is

M. Bob Parker from Texas County Farm Bureau

M5. ADAMS: He's coning later

CHAI RVAN Di PARDC:  Ckay.

MS. ADAMS: |'d

| ast.

like to reserve his tine for

CHAI RVAN Di PARDC: Al right.

Wll, let's nmove on to Betty Adans,

Vi ce-President of Ozark Chapter of Property Rights.

I's Betty here?

M5. ADAMS: | had signed up to be |ast.

Does that make any difference?

CHAI RVAN Di PARDO  Well, not on here

MS. ADAMS: That

s on the e-mai | ?
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CHAI RVAN Di PARDC:  You're on

(Wtness sworn.)

M5. ADAMS: Dear sir, let ne comend you on
sticking with your original intent of accepting the
preferred wording on the work group that you asked to
refine, the proposed sand and gravel rules.

The ten-item set of rules you have adopted is
nore reasonabl e than the original set you proposed.

Aside fromthe fact that a mpjority of the
wor ki ng group voted in favor of keeping guidelines
i nstead of inplementing rules, three inmportant points are
still not dealt with: one, the econom c inpact; two,
curtailing landowners' rights to sell renewable
resources; and, three, showing a need for the | aws.

To say the econonic inpact will not exceed $500
is conpletely ludicrous. The regulations reduce the
amount of sand and gravel that can be renoved
drastically.

A | andowner does not receive nuch for each yard
of product renoved, but the conbined revenue | ost
statew de certainly exceeds $500.

I've heard both Reclamation and the M ssour
Department of Conservation staff nmenbers explain that the
new regul ati ons woul d have no nore inpact than the
gui del i nes that conmercial operators are already required

M DWEST LI Tl GATI ON SERVI CES
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to fol |l ow.

True, but that's |like saying, we tore the roof
of f your house yesterday, so you won't get any wetter
tonmorrow t han you did today.

Limting gravel renoval and essentially
directing that gravel be taken from|l ocations away from
the streamwhere it's less plentiful, as opposed to here
or in the streamwhere the gravel is, takes away the
rights of the |landowner to manage and sell a renewabl e
resource fromhis |and.

Al'l through the proceedings and to this day, no
scientific proof has been presented to show a need for
t hese proposed rules. No real-tinme studies of the inpact
of gravel renoval from Ozark streans have been made or
presented as evidence of need.

A recent paper prepared by M chael Roell, NMDC
showed no revi ew of what operators are doing in their
gravel nining operations and repeatedly -- and repeated
previously drawn assunptions, but did nothing to show
cause and effect or a need for rules.

So much has been nade of headcutting, and that
is the reason stated for not wanting gravel renoved bel ow
water level. Yet, Roell reports that from aerial
observation, he is unable to detect nining belowthe
wat er surface.
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If this practice is as devastating as has been
presented, you would think it would be easily spotted.

Evidently, he didn't find ruinous conditions
that warranted rul es being placed on a | andowner's rights
to manage his own property.

| respectfully request that you take these
regul ati ons off the register.

(ADAVS EXH BIT NO 1 WAS MARKED FOR
| DENTI FI CATI ON BY THE COURT REPORTER.)

CHAI RVAN Di PARDO:  Next on the list is
Robert Tenper, Ozark Fly Fishers Association

(Wtness sworn.)

MR. TEMPER: Thank you for this opportunity.
appreci ate to appear before you again.

The proposed rules as witten should be
approved and i nplemented without further conproni se.
It's been a series of conpromises to end up to the
position we are.

| agree with M. Scherr, that it's not what
everybody wants, it's not what anybody wants, but it's
sonet hing we can probably all live with. Let's nove
f or war d.

Let's inplenent them quickly. W' ve been
wi thout rules for too |ong.

The uncertainty is what people are dealing
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with., Putting these on the books will then prepare a
situation of certainty, and we can all nove forward.

eft you with a picture of headcutting. This
canme fromthe Departnent of Conservation on one of the
presentations they've nade over the |ast year

It shows bel ow t he hi ghway, bel ow the concrete
culverts that cross under the highway.

VWhat happened to the stream when deposits were
made in-streamlet the water work on the base and chew
it's way back up. It shows that the concrete culverts
prevented that. It shows the undi sturbed original stream
bank to the top of the page above the hi ghway.

Unfortunately, it's not a very good picture. |
have a colored picture that -- you know, if you'd like,
could e-mail it to you. It's alittle better copy. This
one is in black and white.

But | think a picture is worth a thousand
words. This is what can happen if you dig in the stream
bel ow the waterline.

The current rules will prevent this. | want to
| eave this as a picture of what it is you're protecting
in the streanbed.

Thank you very nmuch for the opportunity to work
with you and | ook forward to other opportunities in the
future.
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Questions?

Thank you for your tine.

CHAI RVAN Di PARDC:  Thank you

Leslie Holloway, M ssouri Farm Bureau

(Wtness sworn.)

M5. HOLLOWAY: Thank you, M. Chairman, nenbers
of the Conmi ssion.

Since | ast May when the Conm ssion approved the
revi sed proposed rule for public coment, Farm Bureau has
continued to work toward resolution of the issue we have
raised in witten correspondence, those being letters to
conmi ssioners in April and May of |ast year and ora
testinmony during the Conmi ssion's deliberations.

This issue is the need for |andowners to
periodically renove gravel or have someone renpbve gravel
without a permit to keep a streamflow ng, keep fish in
t he stream and manage streanbank erosion

A few nonths ago we initiated nmeetings with DNR
Di rector Mahfood and staff to discuss how to address this
issue in a manner that would be nore acceptable than the
| egi sl ati on that was proposed | ast year.

As you may know, |egislation introduced this
year takes a different approach, which cane out of these
prelim nary discussions.

The Departnent is by no neans supporting this
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| egislation, but in order to neet the legislative tine
franme, we put forth the best option we could, know ng it
woul d need to be refined.

W will continue to solicit the Departnent's
i nput, as well as others input.

Al so, legislators have initiated discussions
with interested parties.

We appreciate the Departnment's willingness to
work towards a solution, and we have asked that they do
nore to help the public understand that the | andowners
we're tal king about are not the ones causing the probl ens
t hat have been highly publicized in the course of this
rul emaki ng process, such as the seven exanpl es of severe
damage caused by sand and gravel operations presented in
the work group booklet dating back to the 1980s, others,
1995, 1998, 2000 and 2002.

DNR and MDC of ficials have confirmed this point
on a nunber of occasions.

Qur coments on the proposed rules reflect the
points I've just mentioned: one, |andowners need to be
able to sell or otherw se dispose of gravel they don't
need wi thout a pernit; two, we remain greatly concerned
about the potential effect the rules could have on
| andowners; and, three, we remmin greatly concerned about
factual inaccuracies or misrepresentations pertaining to
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sand and gravel excavation and concl usi ons drawn beyond
t he scope of supporting data.

And that leads ne into the next part of ny
conments pertaining to the report.

| believe we're referring to the Roell report.
I"'mnot sure if that's the correct pronunciation. |'m
calling it the Roell report.

The first thing about this report that is
alarming is the fact that Department of Conservation
personnel spent 80 hours, apparently, piloting aircraft
and vi deotaping private and public property over the
course of 14 days, followed by anal yzing the footage and
preparing the report, which was 75 percent funded by the
EPA.

We have a great concern about that kind of use
of State resources.

In the acknow edgnments there are twel ve MDC
staff nentioned and six nonMDC staff mentioned.

This is not research. This is a position
paper .

There is useful information, but we need to
make a distinction, and you' ve already heard that from
sonme of the wi tnesses today.

There is an inmportant distinction between
scientific informati on and other types of infornmation.
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M. Roell also prepared the 1999 literature
revi ew which was submitted to DNR Director Mhfood,
| eading to the educational session held by the C ean
Wat er Commi ssion in the 2001 proposed regul ati ons.

The nmet hodol ogy itself is questionable. The
use of aerial observation and G S analysis can be very
preci se but can just as easily be subject to error,
especially if the data is not ground truthed.

If total nunbers were extrapol ated from sanpl es
of 30 percent -- from-- a sanple of 30 percent sanple of
the fourth-order streans, as is indicated in the report,
statements such as those in the abstract mi srepresent
conclusions that can be drawn fromthis study.

For exanple, there is a reference to active
i nstream gravel mines occurred at 407 sites, versus, what
woul d be nore accurate to say, an estinmated 407 sites.

There are other exanples in the percentages
that are recorded in the sunmary of characteristics on
pages 8 through 10.

Ceneralizations are not providing an accurate
account of what is going on.

In the discussion section, potential adverse
i npacts are cited, but data and observati ons show ng sone
correlation to any of the sites are | acking.

The way the information is presented by this
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paper, it cones across as critical of all in-stream sand
and gravel excavation, conmercial or private, permitted
or unpermitted, well managed or poorly nanaged.

Next I'd like totalk alittle bit about the
rul emaki ng report.

The rul emaking report omits sonme information
that we feel is pertinent for the record.

The proposed rules were issued in 2001, the
original proposed rules, w thout public nmeetings and only
after comments were subnmitted raising objections were
public neetings held.

Al t hough the work group was directed to make
recomendati ons on revisions to the proposed rules, a
vote requested by nmenmbers of the work group on whet her
guote, the guidelines should becone rules, end quote,

i ndicated a majority opposed changing fromguidelines to
rul es.

It is inaccurate to say that there are, quote,
no Federal rules regarding stream protection standards,
end quote, other than C ean Water Act provisions
pertaining to stream degradati on.

The Corps of Engineers lost only part of its
jurisdiction pursuant to the lawsuit cited in the report.

In fact, we are currently working with
interested parties to obtain a Corps pernmit required for
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a denonstration project on streambank stabilization using
excavation materi al

DNR contends that because the rules pertain to
permttees only, only commercial operators and not
private | andowners will be affected.

As |'ve indicated, we remain concerned about
how DNR wi I | treat |andowners who do not need gravel for
their personal use but periodically renmove gravel or have
someone renoval gravel

Finally, regarding the scientific basis for the
proposed rules, it is inportant to enphasi ze that agency
officials and researchers adnit that data with which to
assess the inpact of in-streamsand and gravel excavation
in Mssouri is |acking.

What data is available fromstudies in other
states is also linted, especially in its application to
M ssouri .

DNR notes in the report, quote, none of the
research truly quantified stream protecti on neasures, end
quot e.

As stated in the USGS report, in-stream gravel
mning and related issues in Southern Mssouri issued in
February 2002, there is very little informati on on gravel
mning and its related issues in Mssouri

In Mssouri there is little information about
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the extent and distribution of in-streamnining. This
information i s needed for a science-based understandi ng
for future in-stream m ning policy.

Finally, in closing nmy remarks, the buffer
nodi fi cati ons made by the Conmi ssion |last May to the
draft proposed rule recomended by DNR staff brought the
proposal closer to the work group recomendati ons.

However, we concurred with the work group vote
agai nst converting fromguidelines to rules.

Despite their msgivings, the work group
menbers who voted against rules, in favor of guidelines,
were determ ned to be heard, and stuck with the process,
and we appreciate the Comission's recognition of their
efforts, but |andowners will inevitably be adversely
i npacted by the conversion to rules, which increases
DNR s |l atitude to take enforcenent action agai nst not
only permitted conmmrerci al operators but |andowners who
sell or trade excavated sand and gravel without a permt.

This is another infringenent on private-
property rights, and this kind of public policy decision
confirms | andowners' fears, especially when no one who
they trust for technical advice can explain why they
cannot nanage their property in the manner that they see
fit, and, in many cases, in a manner that not only was
approved but was recommended years ago, especially when
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t hey know from experi ence how to i nprove the fishing and
keep from |l osing acreage to erosion

W will continue to work to provide protection
for those | andowners who sinply want to nanage their own
property using sound nanagenent practices w thout
government intervention.

Thank you for the opportunity to present these
Vi ews.

CHAI RVAN Di PARDO  Any conment ?

Next on the list is a nonidentified
Conmi ssi oner of Texas County.

Who is that going to be?

MR. VWHETSTINE: M nane is Joe Wetstine,
Wh-e-t-s-t-i-n-e.

(Wtness sworn.)

MR. VWHETSTINE: Whenever you're a Comni ssioner
| guess you get sworn at nore than you get sworn in, but
anyway.

Today, as an elected official, | found out in
county governnent, we have to operate under a |ot of
rul es and regul ations that the Constitution both of the
United States and the State of Mssouri, as well as |aw
t hat has been established over the years, and sonetinmes
it's alittle difficult to abide by them but we have to
do that.
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And as | cone before you today, | thank you for
the opportunity, and I'd like to share a fewthings with
you and maybe ask a question of you.

I think we're operating under the Nationa
Envi ronmental Policy Act of 1969.

I's that what you-all operate under, the NEPA
Act, National Environnental Policy Act?

Does anybody know what that is?

M5. RANDLES: This is supposed to be a chance
for you to offer coments.

MR WHETSTI NE: Ckay.

M5. RANDLES: All right?

MR. VWHETSTINE: So you won't answer any of ny
guesti ons?

Ckay.

The National Environnmental Policy Act is the
one that definitely deals with environnent, both in the
State and the Federal, but, also, we in counties have to

oper at e under.

And in many -- many places -- and I'Il cite you
a few, if you would care to listen -- under the
Title 1, Section 101, it states -- it says very clearly,

declares that it is the continuing policy of the Federa
government, in corporation with State and | oca
governments and ot her concerned private and public
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organi zations, to use all practical means and neasures,

i ncluding financial and technical assistance and a manner
calculated to foster and pronote the general welfare, to
create, maintain conditions under which man and nature
can exi st, and productive -- pardon me -- and fulfill the
soci al, econonic and other requirenents of present and
future generations of America.

It goes on to say that with the Federa
government, that it applies to use all practical neans to
try to acconplish these purposes and to coordinate wth
State and | ocal governnent.

And what 1'd like to share with you today is
that we have communi cated several times with the Bureau
of Land Reclamation. This is ny first opportunity to
cone here with you. But we've conmuni cated several tines
with you-all, but you' ve never nade -- or taken the
opportunity to communi cate with us on these rules and
regul ati ons.

It states clearly in the NEPA Act that this was
to be done.

Now, we further support that. W do have a
| and use plan that | think you-all should have a copy of.
| hope you've all read it. | won't ask you the
guestions. She says you won't answer them But | hope
you've all read it.
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But that al so requires under the NEPA Act that
we can have a local |and use plan, which we do have. It
was filed with DNR and ot her agencies back in 19-- into
t he year 2000, | believe.

So what |'mhere to share with you today is
that these plans, both the NEPA and the county pl an,
require that we have physical information, as well as
econoni ¢ i npact and environnental inpact upon what these
rul es and regul ations, no matter what they are, and the
effect it will have on our comunity, on our county.

Gravel is a very abundant natural resource that
we have in Texas County. Texas County is a very rura
county, and we depend upon our natural resources. Tinber
is another. Gravel is one of them

So we are very -- that's the reason, | guess,
there is so many of us here. It's very inportant to us
that we do this and protect this.

We have nany opportunities, | think, to speak
up for property rights and for things that affect our
people, and this is an opportunity whenever sonebody
cones in and says you can't do this or can do this or
you're going to rule or regulate on certain things that
we can do on our land. W wonder where it will stop.

If we're doing this on gravel and our natura
resource for gravel concern, howlong will it be before
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you'll want to regulate timber? Howlong will it be
before you'll want to regulate the |land use, however you
use the Iand, whether it be plowed or whether it be --
whatever it be done to it?

So we see this as another step in nore
regul ation, and we would -- we woul d oppose it.

I think in 1991 you set rules and regul ations
that changed them then, for the gravel nining industry,
where they couldn't mine bel ow water [evel, and that
seenmed to be well and good.

Most of our gravel operators in Texas County
were mning bel ow gravel level. One of themin
particular had five sites that he was using. That's al
he needed.

Whenever you put that rule, that guideline, in
pl ace, he had to go to seventeen sites.

Now, tell me: |Is the disturbance fromfive
sites nore than what the di sturbance on seventeen sites,
when you can't go bel ow gravel |evel?

So these are just sone of the things that |
think -- ny fanily has been in Texas County 150 years,
ever since there has been people down there. W've lived
with these rivers. W've seemthemcone and go. W've
seen them flood. W' ve seen drought. W have a pretty
good idea of what it's going to do and howit's going to
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repair itself many tines.

It appears to nme that probably we have a
conflict between the city folks that like to come down
and fish in our streans and the locals that try to
maintain their streans and nake use of the natura

resources avail able to us.

We know that you all are in the mddle. You' ve

got to try to find a mddle ground where you can satisfy
everybody. But we'd like for sure for you to consider
our side of the story.

We don't have a lot of nobney as | ocal people
down there, but we would Iike for you to consider what we
have to say and the problens that we're dealing with
trying to maintain our economny, trying to maintain our
| ocal culture, and we appreciate your consideration

Any questions?

CHAI RVMAN Di PARDO  No, sir.

MR WHETSTI NE: Thank you.

CHAI RVAN Di PARDO  Thank you for your tine.

THE Prosecutor of Texas County.

MR, WHETSTINE: He wasn't able to cone.

CHAI RVAN Di PARDO  Ckay.

Has Bob Parker showed up yet?

M5. ADAMS: He's not in yet.

CHAl RVAN Di PARDOC:  Ckay.
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How about Robert MQuerry, ground owner of
Enmi nence, M ssouri

MR. MCQUERRY: Yes, sir.

(Wtness sworn.)

MR. MCQUERRY: Hi. M nane is Robert MQuerry.

| have a small canpground in Enm nence, M ssouri. |'ve
done sone streanbank revetment work. 1've watched the
river.

I think nbst -- npst sites are |like a case-by-

case study. Nobody can look at one site and tell what is
goi ng to happen at another site. There are so nany

vari abl es, maybe a log jams up, turns sideways, but -- in
wat ching a section of ground over a period of tinme, you
become familiar with -- with cause and effect.

Anyway, sone of the |laws that were neant to
protect us in the past are -- are actually conming back to
bite us now They're hurting our river, our economny,
causi ng excessi ve erosion and unnecessary property
damage.

It's kind of like a glass of water in a
restaurant. |If they fill the glass conpletely to the top

with ice, you're only getting about a third of the drink.

So when our streans fill up full of gravel --
and then we may get -- and |I'm speaking for the
Jacks Fork River, the area that | know the best -- we nmay
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get 50 to 200 small floods before we get one major fl ood.

The small floods still drop gravel, but the
maj or floods actually cut and create a | ot of damage on
us.

And the gravel buildup in the course of tine
fromthe snmaller floods, as trees and shrubs growin this
time period of in between the major floods, sonetines
t hey becone so abundant that then when the najor flood
cones along, it pushes -- it pushes themin a different
direction, causing major erosion and property damage.

But it starts from | think, every creek and
every contributary, the gravel starts noving towards the
river, causing the holes -- the deeper holes to fill up
and push the water -- and push the water out of its
banks, creating new damage and naterial into the stream

| also realize that there may not be a cure-al
for everybody, but |I hope that we can reach a happy
medi umto renove the excess gravel in accordance wth
conmon- sense guidelines to -- without permt, if
possi bl e.

I think that |ess erosion and property damage
will inprove our water quality, and the noney received
fromgravel fromour own property will help offset the
renoval of gravel, because it's very expensive.

Just two weeks ago | lost a front hub on a
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backhoe. It cost me al npst $2,500 to fix it. About four
days ago ny notor blew up in my dunp truck. | don't know
what that is going to cost, but I"'msure it's
consi der abl e.

It's expensive to renove gravel, and | ask that
we be allowed to sell gravel and to help -- to help
of fset the cost of moving it, allow us to better our
streanms and protect our property.

And | don't think anybody -- without a |ot of
study on a particular site, | don't think an outsider can
possibly cone in -- well, there is so many vari abl es,
that | think the person who has a property and is |ooking

at a particular site, they are in a better position to

fix their property and -- so that it will create |ess
damage.

So owni ng a canpground, | don't want to get rid
of the gravel. | have to keep enough gravel there so

that my canpers will have a place to canp, but | want to
get rid of enough gravel so that the water -- so that the
wat er conming down on these floods will stay inside the
wat erway and not be pushed out onto ny canpground and

create nore darrage.

On the one hand it's illegal to cause erosion
and on the other hand it's illegal to take gravel and
sell it, so that you can -- and if you can't afford to do
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it inthe first place -- basically -- basically our hands
are tied, and if there is any way that you guys can reach
a happy nedium we'd -- | would certainly appreciate it.

Thank you.

CHAI RVAN Di PARDC:  Thank you

Ckay. We're going to nove to the speaker
cards.

M. CGodfrey, you didn't say if you wanted to
speak first, mddle or last, but --

MR. GODFREY: It doesn't make any difference.

CHAI RVMAN Di PARDO  Come on up

(Wtness sworn.)

MR. GODFREY: Riley CGodfrey.

Vi ce- Chai rman, as a | andowner, | have been
taught over the years to take care of the | and because
they're not making any nore of it.

And in this sand and gravel, we have gone back
quite a distance in tine and checked the records. And
t hese are published out of the U S. Suprenme Court,

U S 87th U S Court.

By an ordi nance of 1787 for the governnent of
the Northwest Territory, it was enacted -- and |I'd |ike
to read you just a portion of that.

W sconsin wanted to becone a State of the
Union. This ordinance of 1787 was so inportant that the

M DWEST LI Tl GATI ON SERVI CES

TOLL FREE - (888) 636-7551
34



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Congress of the United States declared themto be free to
the public, and so inportant was the provisions of this
ordi nance at that tine deened by Congress that it was

i nposed on Wsconsin as a condition to become a State of
t he Uni on.

Consequently, Wsconsin did not becone a State
for two years later.

There is other -- we have here the Suprene
Court. This ordinance of 187-- 1787 was enacted before
we had a Suprene Court of the United States.

The Suprene Court of the United States held its
first session in New York City on February the 2nd in
1790, and it so inmposed on these that they -- that there
are three types of streams, A, Band C or 1, 2 and 3,
whi chever you deci de.

Type 1, or A stream shall be those streans
that are navigable and floatable. W have two in the
state of Mssouri, the Mssouri and the M ssissippi.

Class 2 streans are those streanms that are not
navi gabl e but are fl oatable.

Isn't that right?

He's heard this before.

Those 2-type streans shall belong to all of the
states in which they flow or any state hereafter

Class C, or 3 streans, is a streamthat is too
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smal|l to float canoes, small fishing boats and logs. It
falls into the classification of private, nonnavi gabl e.

Here, adjoining | andowners not only own the bed
to the middle thread, but also have the exclusive right
to control the use of such streans. The general public
has no right to fish in it or use it for recreationa
pur poses.

And it goes on to say, rather, the | andowner
has exclusive right to use the banks and it is -- and is
true for the remminder of this land, he has the right to
have people ejected for trespassing.

Now, when the first meeting -- or the second
neeting was held at Merenmac Regi onal Pl anning over at
St. James, we were there. | was asked to be there. They
knew not hi ng about it.

I don't know whet her you gentlenen have it or
not, but |I've got a copy here right out of the book, and
it states, test of navigability of the streans, the
classifications and what | just read to you.

The United States Suprene Court has never heard
a case on two parts, freedomof religion and the freedom
to own | and.

VWhat you're doing here is -- in the Cass C
streanms is telling the | andowner what he can do with his
| and and what you're going to charge himto do it, or
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you're going to let himdo it.

And the reading is, a streamconmes -- say it's
comng fromwest to east. Wien it passes your perineter
line comng -- or you now own the minerals and the water
in that stream \When it passed your boundary line on the
east side, you no |onger have any control over it.

And with the court rulings, it surprises nme how
you can say or want to put into effect sonme rules and
regul ati ons that charges the | andowner of how he can use
his land. You shouldn't even be in it.

So |'ve got a copy of this here, and I'd |ike
to give it to you. Maybe you'd be interested in |ooking
at it.

Any questions?

Thank you.

CHAI RVAN Di PARDC:  Thank you

It |ooks like Steve Eder, M ssouri Depart ment
of Conservati on.

(Wtness sworn.)

MR. EDER: Good afternoon. M nanme is Steve
Eder, and I'mthe Fisheries Division Adm nistrator for
the M ssouri Departnent of Conservation

First let ne say that the Departnment clearly
recogni zes that the sand and gravel resource in our
streans is a critically inportant commodity.
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It's not our intent to curtail the mining of
this resource, nor do we subscribe to the m sconception
that one nust exclusively select gravel or stream

resources to the detriment of the other.

The Departnent of Conservation understands that

efforts to establish excavation standards in the Land
Recl amation Program s regulations will not affect
exi sting pernit exceptions -- exenptions -- excuse ne --
for, one, individuals nmining for personal use, or, two,
political subdivisions using their own equi pnent and
staff to obtain mnerals for their own use

Currently M ssouri does not have established
excavation standards for in-streammning activities.

As a result, pernit conditions for individua
conmerci al operators often vary greatly, a fact that
i ncreases the risk of adverse inpacts to our stream
syst ens.

The Departnent of Conservation supports
est abl i shnent of sound, enforceabl e excavation standards
within DNR s existing in-stream m ning regulations for
all comercial operators, large and small

St andards woul d hel p ensure mning activities
are conducted in a nethod that provides Mssouri stream
resources with a basic |evel of protection

In summary, efforts to establish excavation
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standards within in-stream mning regul ations are
supported and woul d make progress toward addressing the
exi sting lack of consistency associated with mning
activities, and, secondly, provide basic extraction
Criteria to protect M ssouri streans.

The opportunity to share these thoughts with
the Land Recl amati on Conmission is greatly appreciated.

Questions?

Thank you.

CHAI RVAN Di PARDOG:  Thank you very nuch.

Linda Garrett.

(Wtness sworn.)

MS. GARRETT: | cone before the Commi ssion
representing Texas County Conm ssion and the citizens of
Texas County.

Wi ch you are aware of, we're the |argest
county in Mssouri. That's why we keep showi ng up at
t hese neetings.

' mrequesting that the Land Recl anation
Conmi ssion withdraw t he proposed in-stream sand and
gravel mining regulations fromthe Mssouri State
Regi ster.

I"mrequesting this for the foll ow ng reasons:
Nurmber One, the Land Reclamation, nor DNR, has conplied
with the Texas County, State of M ssouri, Land Managenent
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Plan, Section LD 4, WR2 and WR3.

As |'ve stated many tinmes before this
Conmi ssion, the Federal governnent gives counties the
authority to adopt such a | and managenent plan to protect
our counties from harnful regul ations.

The second reason: DNR has not conpleted a
requi red economnic inmpact study before placing these
proposed regul ations on the State Register. They sinply
made an unproven statement that the added cost to the
public and the private sector would be I ess than 500.

The court cases alone, if these regulations are
not rermoved, will be way nore than $500.

Nurmber Three: Although DNR has supplied the
Conmi ssioners with their theories of inproper ways of
m ni ng sand and gravel, these theories are just that and
have not been proven

On the contrary, there are sites in Texas
County that can be proven that great damage has been
caused to farm and, county roads and have threatened
State hi ghways because sand and gravel was not renpved.

Nurmber four -- and this one kind of upsets
me -- DNR has furnished fal se and mi sl eading reports to
the Land Recl amati on Conmi ssion

| subnmit to the Commission -- or | wll submt
to the Conmission a five-page report that was conpl eted
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by DNR whi ch contains many fal se and ni sl eadi ng
st at enent s.

| sat on the work group that they refer to in
this report, and I'mvery disturbed of what the report is
trying to indicate

Tinme doesn't allow ne to read the report, so
I'"ve got it here for you, and |'ve highlighted some of
the false and nisleading statenments, and | request that
you read them careful ly.

When nenmbers of this work group read this
report and we know it's a lie, how can we believe other
reports that have been prepared by DNR and expect themto
be right?

| also subnmit a letter | wote to the Governor

Inthis letter | stated how M ssouri citizens
bel i eve many of the State agencies have lost their
integrity, their accountability and right down conmon
sense, and | amfearful DNR is next on -- the next agency
on their list.

I want to thank you for the opportunity to
speak. Once again, | respectfully request that you take
these regul ations off of the State Register

Any questions?

CHAI RVAN Di PARDO Do you want to el aborate on
a few of themwhile you' re here?
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Do we have tine for her to do that?
M5. RANDLES: It's up to you.
M5. GARRETT: And | think we have quite a few

nmenbers --

CHAI RVAN Di PARDO, 1'd |ike to hear what she's

got to say.

Is that all right?

M5. RANDLES: Ms. Garrett, would you nind
putting one here so it can be made part of the record?
Have you got enough?

M5. GARRETT: Yes.

M5. RANDLES: Thank you.

M5. GARRETT: If you look in your packet -- |
was up doing this -- | mean, this isn't the neatest
thing, but I think you can read it. | was up kind of
late writing sone of this.

CHAI RVAN Di PARDO We're dealing with the --

M5. GARRETT: The ones with the yellow
hi ghl i ght s.

CHAI RMAN Di PARDG:  -- highlighted --

M5. GARRETT: There you go. And you should
have comments besides it.

CHAl RVAN Di PARDC:  Ckay.

M5. GARRETT: One of the things -- because |
don't want to go through all of this.
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CHAI RVAN Di PARDO.  That's fine

M5. GARRETT: Look on your second page.

Look on the second page, R ght at the top.

This is a statement. Today it is unknown what
the effects of sand and gravel extraction from stream
environnents will be.

What does "unknown" mean to you guys?

To ne it means it's not known.

But they continually say there has been danage
fromgravel mning, gravel -- gravel mning has been done
for years w thout any permanent damage or is stated
unknown danage.

One of the things | really -- well, you'll just
have to go through it, because --

MS. ADAMS: | want to hear it.

M5. GARRETT: The biggest thing that bothers ne
is this report sounds like the working group all got
t oget her and made sone rul es.

Wll, the ones that was in this work group went
there with good intentions, but at the very begi nning we
was honest with DNR

The majority said, we don't want regul ations.
These gui delines are working. Yeah, there is sone that
may have damaged sormet hi ng.

In fact, in one of the DNR neetings -- or the
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work group neeting | asked: |If sonebody danmamges -- did
somet hing to your land, did sonething that woul d cause
damage to your land, wouldn't you take it to civil court?

And it was stated they couldn't prove that they
did the dammge.

Wel I, then, how can DNR Conservation prove --
if a court couldn't prove they did the danage, how can
DNR or Conservation prove that damage was done by gravel
m ni ng?

It could be done by a lot of different things.

You don't want ne to read all of that, do you?

CHAI RVAN Di PARDO  Well, | just wanted you to
touch on nmaybe a couple of the ones that you're upset
about the nost.

MS. GARRETT: The nost is that it sounds Iike
the majority of the people was absol utely behind these
rules and regulations. In fact, | think -- let nme see.

Nunber one, we was told that we wasn't there to
devel op any rules, that we couldn't make rules, that we
was just there to discuss the wording and stuff.

And then you see on -- well, it's not got --
it's not got pages.

| guess it would be the third page. It says:
A work group appointed by Land Recl amati on Conmi ssion met
nonthly to craft these proposed rules.
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Well, there again, to craft to ne neans to
make. This work group didn't have the authority to nake
rules. It's, | guess, your guys authority.

But it sounds like -- if somebody didn't sit on
this work group and read this, they'd think the whole
wor k group went, got together, made these rules, and we
was just tickled to death with them

We stood up -- the majority of the people stood
up and said, we do not want these rules.

At one time it was said that we woul d nake sone
word changing if it would go with the guidelines.

| mean, the guidelines could have used sone
changing in sone of the words. There is sone things in
t he guidelines, |like was mentioned before, that has made
it extra hard on gravel mining operators.

Li ke I forget what sonebody said a while ago,
one of the gravel mning operators had, what, five sites,
and then the guidelines canme in and now t hey' ve got
sevent een sites.

You know, that's -- there was sone inprovemnent
on the guidelines, but these regulations, we -- we don't
believe it's broke, so we don't think it needs fixed, and
we don't think -- | mean, you hear scientific studies,
and |i ke somebody mentioned a while ago, you know, you
can pretty well prove anything you want to with sonme kind
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of a study. But no one has cone down to Texas County and
seen what we're dealing with down there

We're dealing with bridges washing out, and
it's not because sonebody took gravel -- mine gravel up
above the stream |It's been because the gravel wasn't
t aken out.

Sonme of those underlined -- or underm ning
pictures that you've got nore than likely is from gravel
not bei ng taken out sonepl ace.

CHAI RVAN Di PARDG:  |'mgoing to play the
devil's advocate here.

MS. GARRETT: Go ahead, because |I'm --

CHAI RVAN Di PARDO  You're ready?

M5. GARRETT: |'mready.

CHAl RVAN Di PARDO:  Ckay.

Wel I, why don't you go take the gravel out
above the bridge?

| nean, what --

M5. GARRETT: Wy don't we?

CHAI RVAN Di PARDO:  The county, you're all owed
to do that. There is no --

M5. GARRETT: Nunber one, Texas County don't
have a Road and Bridge. W don't own one piece of
equi prent .

CHAI RVAN Di PARDC: Wl l, why is that?
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M5. GARRETT: Because we're a township form of
gover nnent .

CHAI RVAN Di PARDO  So you farm everything out?

M5. GARRETT: Exactly.

But if we was -- if we had equi pnent and we
went in there, according to these regulations, we would
have to do it -- we wouldn't have to have a pernit, but
we woul d have to do it according to these regul ations.

And sonme of these regul ati ons cannot be -- you
can't mne sone of the gravel that needs to be mined in
Texas County with all of these barriers and these buffer
zones and these willows that are growing. You just can't
do it.

| mean, if you don't go in there and do it the
way it was done probably ten years ago, you're going to
have what we've got right now, and it's cl ogged-up
creeks.

It's Big Piney, where used to you could have
good canoe trips. What is that doing to our economc
i mpact on tourisn? Now you're dragging.

And a | ot of people think, well, it's not going
to affect -- it mght affect maybe Texas County but it's
not going to affect ne.

It's going to affect everybody in M ssouri
Because when you start -- when it starts costing nore --
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and it will cost nore to take gravel out of the creek
under these regul ati ons, you're going to be paying nore
for your highways.

And | ook at MDOT right now? MDOT doesn't
have noney.

You're going to pay nore for your buildings.
You're going to be paying nore for your bridges.

And we've al ready went through this a couple of
times, you know -- and | know there is good intentions in
this group.

But you know what, good intentions don't always
work. And there has been good intentions before that has
really nessed up, and they've been repeated here two or
three times, and the otters, the nultiflora roses.

When that happens the Conmi ssion says, oops, we
made a mstake. But we live with it, you know, and it's
our noney that we've |ost.

When it starts going over costing everybody in
M ssouri, they're saying, why don't we have the noney?
Qops. You know, I'msorry. W nmade a mni stake.

Let's not make the nmistake. Let's really do
some scientific study and come down to Mssouri and |et
us show you, we don't have -- we don't have guns |ike you
were saying. W are a friendly bunch

CHAI RVAN Di PARDOC: | know. | was just kidding
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MS. GARRETT: But cone down, sit down and | ook
at the creeks. And the people that live in St. Louis and
wher ever, come down.

I"'msure it's a conplete different story than
it is up north. | nean, we're fighting for our

likelihood. | hate to use the word "fight," but we're
fighting for our livelihood and we're going to continue.

Thank you.

CHAI RVAN Di PARDO  Thank you.

Next on the list is Ted Heitsel (sic).

Did | pronounce that right?

MR. HEI SEL: Hei sel

CHAl RVAN Di PARDC:  Hei sel

(Wtness sworn.)

MR. HEISEL: M nane is Ted Heisel. 1|'mthe
Executive Director of the Mssouri Coalition for the
Environments in St. Louis.

| have to say, even though it's a long drive
for me, I"'mgetting kind of tearied at this |long process
that is coming to an end. | feel like I'mconmng to a
fam |y reunion or sonething now when | cone to these
t hi ngs.

We have about a thousand nenbers throughout the
State of Mssouri. | nean, to be honest, nost of them
are in the St. Louis area, but many of our nenbers use
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the resources throughout the State of M ssouri, whether
it's canoeing, fishing, hiking, swiming in various
streans throughout the state.

As do many, many M ssourians -- | don't have to
tell this Comm ssion about how nmany M ssourians val ue,
you know, the Ozark streans, the streans throughout the
state. Thousands or mllions of people use them every
year for either fishing or canoeing.

But gravel nining does -- can and does have
negative inpacts on streans, and so that's why our
organi zation is so concerned about this rul enmaki ng and
legislative efforts dealing with gravel mining, and it's
one reason that |'ve always showed up to nost of these
hearings and participated in the stakehol der group

We at the coalition, we also get calls
occasionally on a nunber of issues fromcitizens around
the state. Gavel mning is one of those things where
we' Il occasionally get a call from soneone who either
sees -- sees a dozer in a streamor sonething and is
concerned about it and will call us and wonder what to
do, and we will send themto DNR

For that reason we feel it is inportant that
DNR has the regulatory tools in place to deal with
probl ems out there on the streans.

We appreciate the effort that this Conmi ssion
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has made and t he stakehol der group made to cone up with
t hese rul es.

But | think as you know from our past conments,
we -- we don't agree with all of the provisions in this
rul e package. There are certain things that we feel need
to be strengthened.

The buffer, of course, is one of those things,
the streansi de or the waterside buffer

You're well aware, back in '94, | think it was,
when the previous guidelines were devel oped, that was
sort of a conprom sed package.

And what we have here, in our opinion, is sort
of a stepping away and a weakeni ng of what was al ready a
conprom se that was created in the early '90s.

| wasn't participating in that then, but that's
sort of as it's described to ne.

So we feel that the buffer on the waterside
needs to be twenty feet, not ten feet. There are
vari ances al |l owed.

If there is a situation where nmining is going
to take place on a smaller streamand it's not going to
harmthe stream then DNR has the ability to grant that
vari ance.

But we feel it's very inportant that there be a
clear line and that the clear |ine be adequate to
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actually protect npst of the waters in the state.

The other thing is the high bank -- actually,
not the high-bank vegetative buffer, but the buffer
bet ween the m ning and the high bank

| believe there used to be a concrete
requi renent about how wi de that needed to be. Now the
| anguage just, it needs to be adequate.

And | think -- | think that nost permt witers
will tell you that when they don't have any definite
gui dance and it's just sort of an adequacy requirenment,
that it's very difficult both to wite the permt and
then to enforce something when there isn't anything clear
com ng down fromthe Comm ssion about what is generally
accepted as an adequate buffer.

Depth of mining is sonething we've al so been
concerned about .

It's ny recollection, although it's been a
while since | |looked at this, | think other states have
requi renents that may be, you know, one foot above the
wat er | evel or one foot above the bottomof a dry stream

The way this rule is currently witten, it's
pretty | oose.

The general standard is no | ower than the water
in a wet streamand no |ower than the bottomof a dry
stream but there are sort of fuzzy words in there that
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is also going to make it very difficult for DNR, | think
to inplenment this.

Nanmely, there are exceptions allowed for any,
quot e, appropriate reason

And when you get into enforcing these things
and when you get into witing pernits or when you're in
an environmental organization or a citizen and you want
to nonitor pernits and you want to coment on pernits,
it's very difficult to sort of nonitor that activity when
the only requirenent is that it's appropriate.

How do you -- how do you neasure what is
appropriate and what -- what sort of variables are used
to set that?

The other thing is the diameter of the
veget ati on.

O course, this gravel mning is only supposed
to take place on gravel bars that are sort of open and
| oosely fornmed. They don't have forests growi ng on them

The requirenent previously was that there
couldn't be vegetation where mning takes place that was
greater than one inch in dianeter.

And that was sort of expanded in this rule to
be one and a half inches in dianeter at breast height.

You can have a pretty big tree or, you know, a
young forest actually on a gravel bar, where you have a
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inch and a half dianeter at breast height. That's a
pretty sizeable stand of willow It could be a pretty
si zeable w || ow

And | don't think that originally when these
gui del i nes were devel oped, that it was not the intent to
basically go out and clear a vegetated gravel bar that
had heavy vegetation on it and allow that to be mned
away.

So | would encourage you to take a | ook at
maybe goi ng back to a snaller vegetative dianeter, to
prevent the clearing of sone of those gravel bars that
are nore stabilized, in place, and are not as appropriate
for gravel m ning.

And that's all | have. Thanks.

CHAI RVAN Di PARDC Norman Leppo

Did | do that right?

MR LEPPO  Ri ght

(Wtness sworn.)

MR LEPPO. M. Chairnman, nmenbers of the
Conmi ssion, ny nane is Norman Leppo. |'m here
representing sone 300 nenbers of the M ssouri Snall mouth
Alliance. | was here last year in a simlar capacity.

And |I'm here today to urge the enactnent of the
proposed regul ations for in-stream gravel m ning.

In a perfect world, we would Iike to see sone
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addi tional restrictions, but

we do not live in a perfect

I"mroutinely rem nded that

wor | d.

And so those of us who take fishing rather

seriously are often disregarded or not taken thensel ves

very seriously.

But 1'd like to j

ust read very quickly a piece

out of the Decenber 2003 issue of M ssouri Game and Fi sh.

The average angl er spends nore than $1, 200 each

year on fishing equi pnent and trips, according to the

Aneri can Sports Fishing Association, an organization of

sporti ng goods manufacturer,

State and Federal wildlife,

| and and wat er nanagenent agencies, conservation

organi zati ons and i ndi vi dua

S.

In 2001, three years ago, M ssouri anglers

fishing-rel ated purchases total ed $832, 776, 355. Those

purchases hel p fund approxi mately 15,000 jobs in the

State of M ssouri.

This will give you at |east sone understanding

of the econonic inpact of the entire fishing industry.

And | want to say to you that | know of no

person who fishes who is not

in favor of enforceable

regul ati ons for in-stream gravel m ning.

And we're proud t
and we do urge, once again,
| anguage as witten.
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Thank you for your attention.

CHAI RVAN Di PARDO  Thank you

M. Hardecke.

(Wtness sworn.)

MR. HARDECKE: My nane is Ron Hardecke, and |'m
a farner from Oaensville, Mssouri. | serve on the Board
of Directors for Mssouri Farm Bureau

And like it's already been stated, it has been
a long, interesting process. | was a nenber of the work
group. And | thank you, the Conm ssion, for putting the
wor k group together.

Initially these regul ati ons were proposed to be
put through on short notice, and | appreciate your
willingness to let us cone in and speak to the issues and
how t hey affect us.

| believe that these regulations, if they are
enacted, will have a negative inmpact on | andowners and
their ability to have gravel renmoved fromtheir streans.

Over the past 20 to 30 years we've seen a mmjor
decrease in the anpbunt of gravel renoved from streans and
used for road materials, building construction and such

And as a result of that, we're seeing a
trenendous buil dup of gravel in the streans, particularly
in Southern Mssouri. And as a result of that,
| andowners are havi ng severe problenms with streanbank
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erosion caused by the excessive buil dup of gravel.
When we talked to representatives of the
M ssouri Department of Conservation and M ssouri
Department of Natural Resources, they always refer to
their constitutional mandate to nanage the natural
resources of the state, or in case of MDC, the forest,
fish and wildlife resources.
And that is the thing that | andowners are
asking, is to have the ability to manage the natural

resources which they've been entrusted with.

Bui | dup of gravel in the stream channel -- and

that is sonmething else that | want to make explicitly

clear.

When we tal k about the buildup of gravel, we're

tal king about in the existing channel, and that's where
| andowners have a probl em

It's often referred to that | andowners are
wanting to channelize by renoving gravel

That's a different situation conpletely,
because we're interested in naintaining the existing
channel between the -- between the high banks.

Because whenever the channel fills up with

gravel -- and others have stated before, there is no

pl ace for the water to flow, especially in the high-water

events.
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And also it's been stated before that
st reanmbank damage does not occur during the normal flow
It's always in sone high-water event.

And as the gravel builds up above the water
level in the stream vegetation begins to grow, and then
as the vegetation grows, it causes nore gravel to settle
out in a high-water event. As the gravel bar grows and
the vegetation grows, it puts nore pressure on the
adj oi ni ng bank.

So that's the major reason that | andowners need
assistance in being able to get gravel out in an
economi cal manner.

Once we | ose these riparian corridors, we don't
get them back, and that's why | andowners are very
concerned about the problens that they have here.

When you | ose the tinmber off of your riparian
corridor, you won't get it back.

And | mght add, when we tal k about stabilizing
the gravel bar and leaving it because it's stable and
letting the erodi ng bank go ahead and erode, | woul d ask
you to consider the dynam cs of the stream

Once you erode that high bank, you will never
have sedimentation to fill that in to the |evel of that
hi gh bank.

So that's why it's inportant that we all ow the
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renoval of the gravel, to prevent the |oss of those high
banks whi ch formthe existing channel

Thr oughout the work group process, it was
al ways referred to as where is the scientific data that
says it's okay to nove gravel ?

Wel |, |andowners have been in the business of
taking care of their land and nmanaging it, not keeping
records. So there isn't a lot of that data avail abl e.

But in an effort to try and gather sone of that
data, over the last year and a half we've been worKking
with the M ssouri Departnent of Conservation and Natural
Resources Conservation Service, to get a pilot project
started, to gather data concerning using in-stream
materials to repair streanbank erosion and to gather --

to get sone of that data.

The result of that has -- like | said, it's
been a year and a half and we're still -- have not done
any of the projects. W're still in the permtting

process.
So that's why it's very difficult for
| andowners, because it could have been fixed in a day or
two, but we've been waiting a year and a half on the
permts, and in that tine we've lost mllions of tons of
topsoil out of some of these sites.
And |'ve got a couple things I'll pass around.
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We can get you copies, if you' d |ike, for everyone.

First is a sheet that |1've made to highlight
the natural resource concerns associated with the probl em
of gravel buildup, and here is a couple of aerial
phot ographs of a site.

This is 30 years ago and this is today.

The circled area -- they're a different
scale -- but you can see what the buildup of gravel and
no renoval has done in the last 30 years.

We did have a 100-foot riparian corridor
whi chever one says that that's inportant, and | andowners
agree. But due to no naintenance, due to the increasing
regulatory clinmate, that |andowner has not done anyt hing,
and we have had a severe |l oss of natural resources.

On the sheet |'ve outlined three areas of
concern regardi ng gravel renmoval and what | andowners, as
wel | as environmentalists, should be concerned about.

One is soil erosion, another is fish habitat
and the third is water quality.

First on soil erosion. W've been working on
soil erosion for the last 60 years in this country, and
we' ve made great strides. However, the one place we have
not | ooked is at streanmbank erosion. Everybody wants to
wal k away fromthat and act like it isn't occurring.

And that's where the buil dup of gravel in our
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streans is a nmpjor cause. So the two are very closely
tied together.

I think people on both sides of this argument
will agree that fish habitat is inportant, and it's
di m ni shi ng.

Peopl e wonder why the rivers are filling up
with gravel. Well, if you don't take it out, they'l
fill up. And when they -- when the river is full of
gravel, there is not as much habitat for the fish.

So | think it's in all of our best interest to
mai ntain our rivers and creeks so that we are able to
have a good fish popul ation

The third point is water quality. Water
quality is a big issue today.

It's such an issue that water quality and
sedinent in the water is being used to |list water bodies
on the inpaired waters |ist.

If that is going to be used, then | think it's
time that we do something about it, or allow | andowners
to do sonething about it.

Because when you have a buil dup of gravel in
the streamand it erodes the adjacent streanbank, that
material goes into the river.

The gravel portion cannot -- cannot filter in
with the water and get out on the -- on the floodplain.
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The gravel portion stays in the channel and builds up.

Streanbank erosion is where the gravel cones
from However far you go back up the watershed, that's
where it conmes from

So | think that we need to | ook at this issue
froman environnental standpoint, that we want to do the
best for the environnent, and | would ask that you-all in
your position allow | andowners the nost flexibility in
being abl e to manage the natural resources that they're
entrusted wth.

So in that regard, | think it would -- | would
ask you to leave the current guidelines in place and
continue to work with | andowners to inprove their
property.

Thank you.

CHAI RVAN Di PARDOC | had a question for you

When you're referring to pernmits that's taken a
year and a hal f, what are you tal ki ng about?

MR. HARDECKE: A Corps of Engineer's permt.

Wel |, that hasn't taken that |[ong, but working
t hrough the agency process, is getting everybody on
board, has taken -- we first started tal ki ng about this
was a year and a half ago, and we're in the Corps' permt
process right now

And | realize that's a separate issue, but you
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can't hardly separate the two, because we're dealing with
a buil dup of gravel in our streams, causing excessive
streanbank erosion, and the streanbank erosion is the
source of the majority of the gravel that people are
concerned about, and losing fish habitat and negatively

i mpacting water quality.

CHAI RVAN Di PARDO  What's the Corps -- | nean,
what are you --

MR. HARDECKE: A 404 pernit, to use the
in-streamnaterial to repair the damage, and to open the
channel so that the existing channel can be nmintai ned
and not cut a new channel, and not |ose our riparian
corridor.

CHAI RVMAN Di PARDO O her questions?

Any ot her Conmi ssioners want to coment on
t hat ?

' m kind of curious why --

MR HULL: Jim | mght add that on top of the
404 pernmit, there would be a 401 water-quality
certification that follows the 404 pernit.

MR, HARDECKE: And DNR s officials have been
i nvol ved in the process.

CHAI RVAN Di PARDO:  Anyt hing el se?

MR. HARDECKE: Thank you.

CHAI RVAN Di PARDC:  Thank you
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(HARDECKE EXHI BI T NOS. 1 THROUGH 4 WERE MARKED
FOR | DENTI FI CATI ON BY THE COURT REPORTER.)

CHAI RVAN Di PARDC:  Bob Par ker.

MR. PARKER: Do you mind if | brought sone
paper up there and drewa little picture?

CHAI RVAN Di PARDO:  No. Fi ne.

(Wtness sworn.)

MR. PARKER: |'mleft-handed, so this mght be
alittle problematic for everybody to see this, but 'l
do the best | can.

We've -- through the hearings I've -- | was on
the work group that worked on this, and we asked a | ot of
guesti ons about the science and econom cs and things, and
we were really never able to get into the part of what is
going on in the stream And | just wanted to talk to it
for a mnute.

Here is the streanbank. Okay? This is a
gravel bar. Okay? This is the streanmbank with
vegetation. Okay? Here is the water running down
t hr ough here.

That's pretty sinple, but you kind of get the
i dea.

Ckay. Now, none of us are saying any of this
brush shoul d be touched. GCkay? W all agree that that
needs to be there to protect this outside bend of the
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stream from erosion

Those roots and things are going to hold that
together. But there are two sides to a stream (kay?

Now, you have this side where the gravel is
buil ding up. The gravel builds up on the slower side of
the stream Ckay?

Now, what they're proposing to do with this
buffer, they want to buffer on this side, which that is

great, to put a buffer on this side.

This side, you want a ten-foot buffer all along

the side of the streamhere. And you want this to grow
up in brush. kay?

Now, |'mnot aware of any study that has ever
been done on what happens when you do this, but | think
conmon sense will tell us what is going to happen

We can | ook at many exanples in Texas County
and the Potter's Creek exanple, and this is exactly what
i s going on.

You' ve got all of this brush here. This is
going to sl ow down the water. Okay?

You're going to have nore gravel deposit in
this area as the brush -- as the brush grows. You're
goi ng to have gravel deposited throughout this area.
This stream-- this side of the bank is going to build
up. GCkay?
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Now this gravel cannot be m ned beyond this
line. Well, the gravel is going to continue to build and
build and build and build and build. Now, what is going
to happen when this water is forced through this little
channel here? As it gets constricted, it's going to put
extrenme pressure on this opposite bank

If you're in a car and you're going 60 nmles an
hour down the highway and you're | eani ng agai nst the side
of the door, and | take a little curve, just a little
curve, you'll feel a little pressure against the side of
the door. Right?

If | take a sharp curve at 60 nmiles an hour

that water is going to go about the sane speed. It may
slow down a little bit because there is a curve. | don't
know exactly. I'mnot a hydrologist. But it's going to

have nore pressure, just like in your car. You take a
tight curve, you're going to | ean against that. Oay?

You have a trenendous anount of pressure
wor ki ng agai nst this streanbank when this gravel builds
out here and goes on.

Now, this buffer strip here, you cannot renove
this material. Now, this seens |ike a real commopn sense
i ssue here. We were never able to -- we have not tal ked
about any of this in this whole process.

This is the first time |'ve ever been able to
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stand up and tal k about this.

Now, does this -- does this make sense to you
guys? Does this seemto be a problenf

If we have this buffer strip on this side, we
cannot renove this gravel

Let me draw it just a different way here. |'m
glad there is lots of paper here.

Here is the stream-- here is the streanbank.
kay? Here is the gravel side. Here is the water |evel.
Ckay?

Again, we want brush. W want brush all over
this bank. W want to save this bank. Farmers don't
want this bank to wash away. Fishernmen don't want the

thing to wash away. None of us want it to wash away.

Ckay?

We start doing this buffer strip here. W've
got brush in here. 1t's going to slow down the water
through here. It's going to cause nore gravel to be

deposited inside those willows, or whatever kind of brush
it is. This is going to continue to build and build, and
it's going to put pressure onto that streanbank.

Can everybody see that?

kay?

Anot her problemthat | see -- and I'mnot a
gravel nminer. |1'mjust a rancher
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But another problemwth this buffer strip --
okay. W go here, a streanbed again. Here is your water
I evel .

Okay. We've got a gravel miner out there.
He's trying to do a good job. He's taking some naterial
off. He's going to set it ten feet back here. He's
going to strip sone gravel off here.

Ckay? He's got -- say he's got ten feet right
here. Ckay?

Ckay. Say he stays outside of this ten-foot
buf fer. \What happens when you get a little thunderstorm
in the sumer upstrean? Maybe it doesn't even rain here.

He's done this mining. You' ve got sonebody
that is going to inspect the site or you have a Sierra

Cl ub nmenber that is going to float the stream or

sonet hi ng.

He cones along here. This water is raised up
six inches. Well, a six-inch rise on a slope like this
is going to -- could nean several feet, but that's going

to come in on that gravel
Now, who is going to figure out how far back he
was fromthat gravel ?
Do you see a problemthere?
| mean, this is sonme comon-sense stuff, and it
was never discussed in any of our neetings, never
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di scussed.

| talked to the Dean of the Mnes in Rolla
about these issues, the guy that trained many of you in
DNR, the school. | nean, that's what he said. | don't
know who specifically.

| asked him show ne the textbooks. How does
that work? | want to understand the issue.

He said, we don't have anything on this. He
said, you know, we have all of these guys that are saying
all of this stuff. Were did they learn it? They didn't
learn it here. Were did they learn it?

So | think one of the problens here is that
everyone i s thinking streanbanks. They think, oh, it's
just great to have brush on both sides of the streanbank,
but that is not really how our streans are worKking.

And, al so, when this streanbank, when this
gravel, continues to build and pushes this, like in the
Potter's Creek and many other situations, you've got
masses, tons and tons of topsoil that is going into the
creek that is covering up fish eggs and everything el se.

But 1've never heard that discussed, what the
i npact of this buildup is on sedinments in the stream
It's never been discussed.

kay. 1'll read ny statenent. Thank you.

Al'l along, | have asked for conmmon sense in
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this issue. | just think these things need to be | ooked
at in the conmon sense kind of way, and we've never been
able to do that.

So let's see.

And I'mjust going to read that -- read this to
save tine.

Wiere are we after nonths and nonths of
nmeeti ngs and di scussions on the sand and gravel m ning
i ssue? Wiat has happened?

In the beginning, DNR placed its new
regul ations in the Register, no inputs fromprivate
citizens or industry. DNR adnmits a few people within the
Bureau of Land Recl amation drafted the regul ations.

Due to opposition by industry and concerned
citizens, DNR decides to holds hearings and gather public
i nput on the issue according to the |aw.

DNR is told by the Texas County Conmi ssion that
they have violated the |law contained in the Federal NEPA
Act by not involving Texas County in the discussions
about the econom c inpact of Texas County.

DNR decides to forma comittee to | ook at the
i ssue.

And | might add, Farm Bureau and Texas County
has about 700 nmenbers, households. The Texas County
Conmi ssion -- or Texas County popul ation is about
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24,000 people, and M ssouri Farm Bureau, w th whom |

i ntroduced a bunch of new policy at their neeting | ast
fall, asking you guys to | ook at the econom ¢ and
scientific inmpacts of this, and it passed basically
unani nously. They have 103, 000 nenbers in the state.
They're the | argest ag organi zation in the state.

So there is a lot of people on our side too.
It's kind of funny, when | hear people tal king about a
t housand people -- and as far as the fishing -- as far as
the individual that stated, anybody who fishes is not
opposed, | fish

As a matter of fact, |'ve spent
$40, 000 buil ding ponds to hold fish, and I fish right out
my front door, and |I'm concerned about this issue.

And | know many others are. Mbst of the people
in our county that are opposed to this issue fish
That's pretty common in Texas County.

The majority of this group -- okay. [I'Ill back
up.

DNR chooses who is on the conmittee to review
the regulations. A mpjority of the group supported the
regul ati ons when this group was first forned.

When the minority finds out the votes will be
taken on each regulation to see if it stands, the
mnority cries foul, as many individuals supporting
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regul ati ons work for the governnent, several fromthe
same agenci es, and you renenber that discussion

These individual s decided not to vote, which
think was right. Nowthe mnority is the majority.

The majority of the group asked to see the data
on econom c inpact of these proposed regul ations.

It is discovered that no econonic studi es have
been done on any of the proposed regul ations.

And the lady fromthe Sierra Cub, we talked
about the econom c inpact, and she was supportive. She
woul d have liked to study the econom c inpact of these
regul ations. W weren't able to do it.

The majority asked about any pertinent
scientific studies on the effects of gravel mining in
M ssouri. No studies were presented for M ssouri
Studies fromthe Pacific Northwest, the Desert Southwest,
I ndonesi a, other areas were presented.

Because of the great differences in soil types
and conditions, the majority questioned the applicability
of these studies toward Ozark streans.

The majority is told that DNR doesn't have the
time or noney to do studies on this issue.

The work group is told by the facilitator, who
is paid by DNR, that her boss, DNR Director Steve
Mahf ood, has told her that the group has been assenbl ed
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to wite regul ations.

W are told by DNR that if we are not here to
wite new regul ations, then we should | eave.

Any obj ections or questions about economi cs or
science are not to interfere with the regulation-witing
process.

Several object to the refusal to | ook at
econoni cs and sci ence surroundi ng the issue.

W are told by DNR that new regul ati ons nust be
witten, and there is no tinme to ook into these issues.

Again, it was nade clear to the work group that
if we refuse to begin witing the new regul ati ons or
gui del i nes, then we shoul d | eave.

Most of those that objected chose to stay to at
| east be able to have input into the wording of these
regul ati ons.

If we | eave those who support regul ations, we
felt like they would wite whatever they wanted to
wi t hout any opposition.

The work group begins writing regulations. The
votes is taken whether or not the new regul ati ons shoul d
be guidelines or not -- should be just guidelines and not
regul ati ons.

The majority votes that the wording that we are
wor ki ng on shoul d not be adopted as regul ations but as
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gui del i nes.

It is clear to me DNR will want these to be new
regul ations, as they made it clear, they want the force
of law and the ability to levy fines.

| personally have tried to cone to these
nmeetings with an open mind and |isten to the facts about
this issue. |'ve read all of the studies and been to al
but one of the neetings.

| still don't know the econom c inpact of these
new regul ations. How will these new regul ati ons i npact
the follow ng areas: the cost of sand and gravel ? W
don't even know what will happen to the cost of sand and
gravel .

The availability of sand and gravel, the inpact
on concrete prices, the inpact on road costs at |ocal,
State and Federal |evel, the inpact on machinery deal ers
to supply the industry, the inpact on people thinking
about getting into the business or staying in.

|'ve already heard of people that haven't got
into it because of the additional regulations that
they're looking at, that they're afraid will be enacted.

WIl we lose local jobs? W don't know. The
i mpact to our local tax base? W don't know that.

The econonic inpact to the people who own sand
and gravel, the local |andowners? W don't really know
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t hat .

How hard will it be for DNR to add a few feet
to the ten-foot buffer zone restriction? | don't know
| don't know what the process is you guys have to go
through to add -- change that 10 to 20 to 50 to 100. And
many are proposing 20 to 100 feet, which would elimnate
gravel nmining in our county.

A new study reveals that the vast majority of
gravel mining isn't in conpliance with the guidelines.
That is a new study that was just rel eased.

VWhat, 66 percent of gravel mining on -- on one
i ssue that were not in conpliance.

So we have a vast nmmjority of the gravel mning
that is taking place out there isn't in conpliance wth
even the guidelines, for whatever reasons.

DNR nmi ntai ns that adopting these new
regul ati ons won't have an econom c i npact of over $500.
This new study proves beyond a doubt that DNR has grossly
underestimated the cost of gravel niners and the rest of
our M ssouri econony. That's just -- that's just conmon
sense.

If there is that many that aren't even
conplying with the guidelines, there is going to be a
tremendous cost, and there is a tremendous anmount of
gravel that is not going to be able to be m ned.
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And | think the things that | raised here, the

i ssues there on actually what has happened to the stream

are vitally inportant as we | ook at what is going on with

our stream

Because these new regulations remain virtually

unanswer ed, as none of themwere dealt with by this work

group, because DNR refused to take the tinme for the work

group to address econom c issues.

The majority of the group wanted to | ook at

t hese issues but was denied the ability to do so.

I mght add that the M ssouri Farm Bureau

states that DNR shoul d study the economic and scientific

i mpact of these new regul ati ons before adopting any.

The work group seenmed to be expected by DNR

staff to accept studies done in other countries and

states, none of themin Mssouri, | mght add, as to the

i npact of sand and gravel nining to our Orarks streans

are.

I can understand how headcutting can be a

problemon a streamin the Desert Southwest that has a

nmud bottomand little gravel. | can understand that.

But | can't see how it could be a problemon an

Ozark streamwith a rock bottom and an excess of gravel

I think they're apples and oranges.

This headcutting issue is constantly being
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cited as a huge problemby DNR staff. |In our area the
huge problem seens to be too much gravel filling up the
stream and causing, as | showed, streanbank erosion

No studi es have been done to see if headcutting
can be a problemon gravel-rich, rock-bottom streans,
like the ones we have in the Ozarks Region

Now, the exanple that was al ways cited about

t he headcutting on, what, Canden County stream | don't

know, you know. Maybe that was a problemthere. |'m not
denying that that happened there. | don't know.

That | ooked -- fromthe pictures it |ooked Iike
it was a very -- you know, there was a lot of soil in the
area, a lot of clay in the area. | don't deny that that
could have been a problemthere. | don't know enough

about that issue to really know.

| still have nmany questions about the
scientific aspects of gravel mning, such as -- and,
again, thisis alittle repetitive, but does excess
gravel in the streamconstrict the waterway, forcing the
water to cut the streanbank? | think it does.

I think anyone who watched nme draw t hose
pictures -- | think there would be, you know, a little
guestion there, exactly what is happening in those
streans?

Does excess gravel reduce fish habitat?
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The Conservation Conmi ssion renoves gravel from
our State Parks to provide for trout.

wn't fish habitat be enhanced by grave
removal ?

And there was a later -- a letter on your site
by a trout fisherman. He was concerned about the trout
in our streams. And |'m concerned about the trout in our
streans.

But if they go into Montauk State Park and
renove sand and gravel every year, or every other year
to provide trout habitat, you know, there is another side
to that issue, it looks like to ne.

To just stand back and just, you know, bluntly
say, well, all gravel renoval hurts trout habitat.

We just haven't |ooked -- we haven't | ooked
beyond t hat.

And, additionally, 1'd like to see data from
t he Conservati on Conmi ssion about their gravel renoval
activities in the trout parks and other streams. W need
an in-depth study on this issue.

And when | raised that issue in the hearing,

t he Conservation Departnment didn't say a word. W got no
data. Nobody breathed a word about gravel renmoval in the
par ks enhancing fish habitat. Nobody said -- okay.
What ?
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CHAI RVAN Di PARDC | ran Meremac Springs for
ten years as a superintendent, and the only reason we
renoved gravel out of Merenmac was to nake the holes
deeper so they could get nore fish in, so nore people
woul d have fishing ability.

There is no -- there wasn't any natura

spawni ng going on. |If there was, it was very m nute.

MR, PARKER. There is no m nnows or other kind

of fish in there?

CHAI RVAN Di PARDO: Wl |, yeah, there is m nnows

in there, yeah.

MR. PARKER: You don't think they hatch in the

gravel ?
CHAI RVAN Di PARDO  You know, |'m not saying

t hat .

But |'m saying that the reason they cleared out

Meremac Spring and they brought in a drag Iine was to

make t he hol es deeper, so nore people could cone in and

fish.
MR. PARKER: Exactly. Exactly ny point.
CHAI RVAN Di PARDC | nean, that's where your
fish -- that's where the trout were hanging out at.

MR. PARKER: Exactly ny point.

We agree 100 percent.

CHAI RVAN Di PARDO  So that's what they did
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there.

MR. PARKER: W agree on that.

Doesn't | eaving vegetation on the gravel bar
force the water to the opposite bank and cause
in-stream -- increased streanbank erosion?

Li ke I mentioned before, | understand, again,
about the issue with sedinents covering fish eggs. But
if gravel left in the streamcauses -- now, listen to
t hi s.

The issue with sedinents covering fish eggs.

If gravel is left in the stream causes
in-stream-- increased streanbank erosion, couldn't
sedi nents be reduced by gravel renoval?

The proposed ten-foot buffer zone is very
probl ematic, one, allow ng brush to grow on the gravel
bars on the inside bend of the river, cause nore water
pressure and velocity on the opposite streanbank, causing
i ncreased erosion and sedi nent, such as is taking place
on Potter's Creek in Texas County.

And, you know, Bill Turner, you know, God | ove
him got up and had an hour, or however nuch tine he had
to tal k about this.

And when he was up there, | said, Bill, you
know, what is causing that streanbank to erode, not the
gravel side but the high side of the strean? What is
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causing that to erode?

And he said, well, the dirt is just falling off
and the gravel follows it.

Now, |ike nmy exanple of the car door and taking
a curve and nore pressure, there is nore pressure as the
brush and gravel builds on the inside of it. There is --
any studies would show there is a greatly increased
pressure on that opposite bank that is forcing that dirt
to cave off there, but we don't have any studies to show
t hat .

| also understand that Bill Turner, you know --
and | don't have a personal thing about Bill Turner. |
just conpletely disagree with a lot of the things he
says.

But | understand that Bill Turner trains grave
m ni ng i nspectors for DNR

Do his views represent the general views of
policy of the Conservation Departnent?

| can only assume they do.

| believe these policies will be a disaster for
our M ssouri streans.

Agai n, just common study, Potter's Creek in
Texas County, to see the results of this junk science.

Not one of the instance of a benefit of gravel
renoval was presented by anyone opposed to gravel m ning.
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Has DNR s approach to this issue been fair and
bal anced? | don't think so.

If gravel renoval is helpful to our streanms by
i mproving fish habitat and reduci ng streanbank erosion by
openi ng the water channel to allow for water, to reduce
pressure on the opposite bank, then we could be doing
exactly the wong thing for our fish and our streanms and
our rivers.

W have listened to the so-called experts from
the Conservation Departnent about nultiflora rose and the
otters. W need to start nmking regul atory deci sions
based on nmore than enotions and opi nion

We need sound science, and, additionally, we
must know t he economnic inpact of these regulations.

If you don't think we need to worry about the

econom ¢ inpacts, just tell it to Mssouri school s,
the -- or the Department of Transportation
How much nore will it cost to build a road if

t hose who oppose gravel mning have their way? Wat is
it going to cost?

They propose hundred-foot buffer zones in our
streams in our nmeetings. That would virtually end sand
and gravel production in the Ozarks.

Where will the aggregates conme fromfor our
construction projects?
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We all drove on a road to get here.

Where is it going to cone from the sand and
gravel ?

WIl it be dredged fromthe M ssouri River?
Are they going to dredge it fromthe river?

What will it cost to transport it down to the
Ozarks? \What about environmentalists already trying to
shut down dredging in the Mssouri River? | understand
there is issues with the dredging.

Why has MoDOT refused to get involved in this
i ssue? 1've personally asked themto look at this issue.

It appears they don't understand the inpact of
this issue, but then they don't seemto really understand
the i mpact of several other issues either.

When | becane involved in this issue,
suspected in a general way that regulators don't really
understand the inpacts of the regul ations.

After working through this process, | have
realized that ny first fears about DNR have been
confirmed. This is an agency that is out of control, in
nmy opinion, with no concern for taking a bal anced | ook at
this issue.

My only hope is that the Mssouri Legislature
or the Governor will get involved in overseeing DNR and
ot her regul atory agenci es.
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Additionally, | believe the counties located in
the Ozarks should bring a class-action suit agai nst DNR

if these regul ati ons are adopt ed.

O course, that's a last choice. | would hate
to see it come to that. | would hope that reason would
prevail, or at |east sone comopn-sense studies could be

| ooked at with input from both sides.

The claimby DNR that the inpact of these
regulations is not nore than $500 to the entire state is
unbel i evabl e.

DNR s position seens to be, stop us if you can

In the strongest possible terns, | urge our
elected officials to put a stop to the extrene activities
of this agency.

| also urge our elected officials to demand
proper time be spent |ooking at econom c and
environnent al issues involved in gravel m ning.

DNR Director Mahfood personally promised nme in
aletter in the Rolla paper that these issues that | have
rai sed woul d be | ooked into. This is a prom se that
Di rector Mahfood did not keep

DNR' s slogan is excellence and integrity in al
we do. Their new sl ogan should be, we do anything we
want to do.

That's the end of mnine
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Are there any questions?

Thank you for your tine.

(PARKER EXHI BI T NOS. 1 THROUGH 3 WERE MARKED
FOR | DENTI FI CATI ON BY THE COURT REPORTER.)

CHAI RVAN Di PARDG: | had Ken M dkiff.

You had sonet hi ng?

MR. M DKI FF:  Yes.

(Wtness sworn.)

MR MDKIFF: M. Chairman, nenbers of the
Conmmi ssion, ny nane is Ken Mdkiff. [|'mthe Conservation
Chair of the Ozark Chapter of the Sierra Club. That is
t he statew de environmental organization.

Qur nenbership varies, but we have sonmewhere
bet ween 10, 000 and 13, 000 nmenbers in the state of
Mssouri. It varies with whoever is in the Wite House.

So our nenbership, | suspect, is on the upper
end of that scale.

I want to address you on the proposed
anendnments to sand and gravel regulations, but before |
get into specific points of concern, | nmust renmind this
Conmmi ssion that streans and aquatic life will be
negatively affected by any excavation within streanbanks.

So don't try to justify such activity or any
| essening of the regul ations, of our previous guidelines,
as attenpting to allow gravel mning to occur while
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absol utely preventing environnental danage.

Sand and gravel mining does degrade the
environnent, the goal of the state, and we share that
goal as apparently to lessen or mninize that damage. W
are not absolutists and realize you absol utely cannot
prevent or prohibit damages.

As are many Sierra C ub nenbers, |'man avid
canoei st, and |'ve been canoeing in the streans of Texas
County since nmid '70s.

| didn't even have any gray hair then, and

had nore hair.

And with all due in nodesty, | amalso a fairly

good fisherman. |'ve caught nmy share of snmll nouth,
goggl e-eye and | argenouth, crappie, white bass.

In both of these roles, as a canoeist and a
fisherman, | have seen the unmtigated damages done by
gravel nining operations, from Beaver Creek in Taney
County, to Tavern Creek in MIler County, to the Little
Piney River in Phel ps County and Pul aski County, and
think it goes into Pulaski County.

Canoei ng and fishing have been degraded by
gravel nining operations. There is sinply no way, no
way, to renove |large quantities of in-streamgrave
wi t hout causing sedinmentation, siltation and di sruption
of stream fl ow.
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I won't get into headcutting, because you've
heard too nuch on that already.

| can point to areas that were once very
productive, small muth and goggl e-eyed pools, that are
now filled with sand and gravel from upstream operations.

Last sumrer, not 10 years ago, not 20 years
ago, but 2003, several canoeists and anglers on Beaver
Creek in Taney County called nme to report on gravel
m ni ng operations that had resulted in heavy damages to
that stream

I, in turn, after obtaining this exact
| ocation -- one of the persons had one of those GPS
things filed against with Departnent of Natural
Resources, | think it was Larry Coen at the tinme, with
the U S. Arny Corps of Engineers, Larry Harrison, in
Little Rock, and also called Chris Patella (phonetic
sp.), who is the District Fishery Supervisor with the
M ssouri Departnment of Conservation in Springfield.

It turns out that no one in any State or
Federal agency were even aware of the sand and gravel
operations, and certainly none had nonitored the sand and
gravel operations. And it is likely that no State or
Federal agency will do so in the future.

Therefore, reporting illegal fly-by-night or
damagi ng operations will be left to citizens, to
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canoei sts, to fishing organizations, to conservation
groups.

Since the Sierra Club is in adamant opposition
to the proposed | essening of restrictions and conditions,
we will be watching nore closely. This cones under the
headi ng of, be careful what you ask for

Since we were involved in the [ast go-around on
those rules, | think it was in 1994, Cerald Ross had
those up -- Randy is gone -- were you there, Dan?

There were several other people there at the

W did not entirely -- while we weren't
entirely happy, we were willing to go along with the
conditions. So we did not alert our nmenmbers to
proposed -- to report dammgi ng gravel mning operations.

W will now do so if these proposed rules are
adopted as is because we see a real threat to canoeing
waters and to fishing.

Those are ny general coments.

Now, | et nme address significant areas of
concern. W have others, but these are the major points
of concern.

A buffer zone -- nunmber one, a buffer zone of
10 feet fromthe water channel is not sufficient to
protect water quality or aquatic life.
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We had supported 25 feet in previous iterations
of these rules or guidelines, and that got conpromi sed to
20 feet.

Vell, 5 feet, we figure we can live with that.

But it takes only a mld rise of water |evels
to inundate, conpletely cover an area only 10 feet from
the flow ng water channel

I can tell you right now that if canoeists and

angl ers observe a backhoe, a front | oader or a conveyor

operating only 10 feet fromthe water channel -- that is
about fromhere to that wall -- there will be conplaints.
There will be. | guarantee it.

Nurmber two, it is totally inappropriate for
sand and gravel operations to be conducted in |osing
streans.

By the very definition, these waters lose their
fl ows, because surface water becones groundwater

If the groundwater is contanmi nated, private
drinking water wells will becone unusable.

In addition, nuch of the water froml osing
streans goes into caves, which we are blessed. W're the
second state in the Union, Tennessee being first, with
t he nunmber of caves.

In ny hone county of Boone, a swallow hol e
which is called there, just north of the 163 bridge in
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Bonne Fenme Creek, provides much of the streamflow in
the Devil's Ice Box Cave, which is owned and managed by
M ssouri State Parks, a division of Departnent of Natural
Resources, and is honme to the rare Pink Planarian.

O her caves support other endangered species.
There is an endangered cave fish, which the Natural
H story Division of MDC knows all about.

There are nunerous other exanples. And the
MoDNR f ol ks and the MDC staffers know where those are and
shoul d be aware of the sensitivity of the waters and
| osing streans, but we see nothing in these rules to
protect them

Nurmber three, no sand and gravel operations
shoul d be allowed for five niles above stream segnments
desi gnated as outstanding national or state resource
wat er s.

To allowthis will likely lead to violations of
antidegradation laws and rules. Water quality wll
suffer. And the antidegradation |aws and rul es prohibit
any degradation of water quality within outstanding state
and national resource waters.

You can devise all of the State rules you wi sh,
but you cannot ignore the provisions of the Federal C ean
Water Act, nor can you change the |l aws of the universe.

Finally, I wish to address an issue that has
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been a bone of contention and controversy.

There is no absolute right to conduct sand and
gravel nmining in waters of the United States. Wile
| andowners may own the stream bottom they do not own the
water itself. The water bel ongs to everyone.

Sand and gravel mining can only legally occur
with a valid 401-404 permit issued under Sections 401 and
404 of the Clean Water Act.

As JimHull pointed out, the U S. Arny Corps of
Engi neers issues the 404 permt which all ows operations
wi thin the streanbank, and gravel operations -- | can
repeat -- can only legally occur with a valid 404-101
permt, with appropriate conditions.

Thi s has not hi ng what soever to do with private
property rights. 1t has everything to do with the
degradati on of everyone's waters, the waters of the
Uni ted States.

The conditions of this rule that will lead to a
permit, which is nothing nmore than perm ssion fromus
are not protective.

They are, in fact, an acqui escence to those who
see profit fromsand and gravel, where others see the
val ue of clean water and a healthy fisheries.

| would urge you to, one, reinstate the 20-foot
buffer; two, prohibit gravel mning in | osing streans;
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and, nunber three, prohibit gravel mning for five mles
upstream of outstanding state resource or nationa
resource waters.

And | thank you for your tinme.

CHAI RVAN Di PARDC:  Thank you

Comment s, Conmi ssi oners?

Thank you very much.

(MDKIFF EXHI BIT NO 1 WAS MARKED FOR
| DENTI FI CATI ON BY THE COURT REPORTER.)

CHAI RVAN Di PARDO  |Is there anybody else in the
audi ence that would -- have you filled out one of these
yet, sir?

MR. FI SCHER: Roger Fi scher

When | cane, | didn't realize |I'd have any
i nterest in speaking today.

(Wtness sworn.)

MR. FISCHER: | appreciate the opportunity to
speak.

| came today to learn. Three weeks ago
applied for ny permt. M father-in-law has -- |'ve been

married for 20 years. M father-in-law has a small
stream-- well, he's got a farm 120 acres, up north here
in Callaway County, and he's got a streamin it that
during normal -- normal pools, probably eight to ten feet
acr oss.
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And, of course, when the water cones up, it
gets w der; and when the water goes down, it can get
narr ower .

One particul ar gravel bar he's got there nakes
a typi cal nmeandering-type stream and it cones out and it
makes a big bend and it cones around.

And the streamis on this side.

But on this bank it's really steep, and it's
got vegetation in it, |arge wooded pasture.

And then this side, the original, of course,
bei ng a nmeandering stream the old tree line kind of
follows along Iike that.

Now, the distance here is probably 30 feet.

Qut here it's about 75 to 80 feet. Over here, again,
we' re back into, say, 30, 40 feet wi de.

Now, when the water cones up and we have the
bi g washout flooding, this gravel bar is relatively steep
fromthe water up to this wooded bank on this side

Wl l, the water keeps washi ng out his wooded

pasture over here, and it fills the streamwth the

sedi nent, because it's just black -- it's good soil for
growi ng crops but it's not good -- it's not rocky and
it's not sandy. |It's just the sedinent that is

underneath that tree fromthe open bottom
Well, what |'ve got, he'd |like to renove sone
M DVEST LI Tl GATI ON SERVI CES

TOLL FREE - (888) 636-7551
93



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

of this gravel off of this big bend to prevent further
erosion of this bank on this side.

This stream across here is probably 65 feet in
di ameter, 65 feet across now, but the water just runs
through a snall channel, but it's washed out these trees.

O course, you have trees laying along the side
of this eroded bank

Every tine the water cones up, it takes nore
out. Now it's devel oped a doggone island out here that
is nothing but dirt and trees of various sizes.

This island will eventually wash out and becone
part of the streambottom and it's just going to be nud.

This area here has sone decent gravel and a | ot
of fine sand in it.

Wel |, as this goes on down al ongsi de of the
stream here -- in many cases it's not even wider than
this room This roomis about 34 feet wide, if |
calculated it right. These tiles are about two feet
across in wdth.

If 1"ve got to contend with -- this area where
I have 35 and 40 feet here of gravel and |'ve got to
contend with a ten-foot buffer zone on each side -- let's
say the streamwould be on this side and the floor would
be the water surface.

Now, | can mine down to the water surface, if |
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understand this properly.
On this side |'ve got the bank with the big
trees on it, and | have this gravel bar in the mddle.

On this side it's probably chest deep in

gravel. If | step out here about ten feet, | am above
belt level. If | conme in fromthis side, the water |eve
down here, | cone in ten feet, |'m probably up knee high
in gravel.

And as | understand it, if | have to conme in
ten feet here or nore, | cone in ten feet fromthere or
nore, I'mgoing to have a width down the mddle of this
thing that is about 14 feet wide, and it's going to cone
up real nice off of that -- off of the water, and then
all of a sudden it's going to be -- I"mgoing to cone
down through here with ny | oader and take this grave
right out of the mddle.

I'"mgoing to have a strip that is 14 feet wi de
at the water surface, and |'ve got water over here, which
is really the streanbed, that is only six or eight feet
wide, with water init.

Now, I'mnot going to |like the way that | ooks.
' mgoing to have a doggone island of sand here. The
first time the water cones down through here and round
off that sand, |1'mgoing to have an island of sand in the
m ddle and 1'mgoing to have water on both sides.
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The way it stands now, as | understand it, |
could be threatened -- | could line up to within a foot
or so of the water. The sand is only going to be about
ei ght, ten inches deep

| can taper that back off, back over here to
this side. | think it's five feet from-- from here.

And it's going to nake a nice -- it's going to
make a nice area here.

W're going to be able to renmpve enough gravel
out of here that it nakes sense to even bother renoving
it, and we're not going to end up eventually
rechannelizing this stream except when it floods and
washes acr oss.

["mnot -- I'"'mnot trying to nmake any
particul ar point, other than I'mgoing to have a grave
bar here, that if | have to hold back ten feet from each
side, I'mgoing to have a trough that runs around this
bend that is going to look simlar to one of those big
stormvat er drains that they have in St. Louis or in
Los Angel es, where you see themdriving the race cars
down the mddle of it. I'mgoing to have that right down
the mddle of the gravel bar, right in the niddle of a
pasture in Northcentral M ssouri

| guess what |I'masking is that we not change
t he gui delines we have now and put nmandatory ten feet or
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greater buffer zones on either side.

Because if it's not me, it's going to be the
hundreds of other people that follow nme, are going to
have to end up building a trench right down the mniddle of
a beautiful gravel bar, when we could kind of go ahead
and taper it down and nake something that makes sense.

It won't redirect the water in the future.

| thank you for the opportunity to speak

CHAI RVAN Di PARDO  Thank you

Anybody el se out there that has any comments?

MR. DELLERMAN. 1Is it possible for nme to drive
the Arny Engineer's part of that |ake where it shows -- |
nean, in the river?

Because one thing that is being left out, and
that's the erosion line, and what is left out is the
gravel bed of that river

And that gravel bed al ways cones down in a U
and cones up, and then above that, they call it erosion
line, is the topsoil

So, of course, when that fills up with gravel
the water goes over that natural bed and eats out the
topsoil.

This is found in any Arnmy engi neering book, and
that is what is being left out of all of this.

MR. MCQUERRY: Sonething else that | think
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m ght have been left out is that -- is that when they
cone in and nmeasure the water levels -- and | understand
they nmeasure, like, 27 different sites, fromthe Montauk
area all of the way down to the Arkansas line, they do it
on a regul ar basis.

My property is one of the properties that they
do this on. And they conme in and they nmeasure -- they --
basically they pop a string across the river, and they
nmeasure the depth of the water every so many feet from
t he gravel.

So it may appear that it's a |osing stream
when, in fact, it's just filling up full of gravel and --
and appeared that it has |ost sone.

It may appear that it has lost flow and be nore
| osing when, in fact, it's just filling up full of
gravel .

CHAI RVAN Di PARDO  Yes.

MS. GARRETT: Could | address three issues that
was nentioned?

MR MDKIFF: | object to this. This is not a
debate. This is a hearing.

M5. GARRETT: | think | got permission to
address it though.

M5. RANDLES: Conmi ssioners, froma |ega
standpoi nt, you know, you set the rules for your hearing
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and whet her you want to hear from people again or just
say everybody had their shot, you know. And there is
still the opportunity to present written comrents.
That's entirely up to you.
CHAI RVAN Di PARDC Wl |, what do you want to

do?

As long as she's here, I'd just as soon like to

hear it.

M5. GARRETT: |'ve cone a | ong ways.

MR MDKIFF: And | reserve the right to
respond after she does.

MS. GARRETT: That is fine.

If you guys could find that paper that | handed

out .

Sonet hing just cane up that wasn't on this
paper on the -- page 2, paragraph 4, that states, for
some time sand and gravel mning has occurred w thout
specific stream protection, but then we just heard at
this meeting that you' ve got to get a 401 pernit and a

403 (sic) permt.

How nmany pernits are we going to have to get?
| mean, here it says that there is nothing here

to protect it, but then what we've just heard a while ago

is a 401 and a 403 (sic).

One gentl eman tal ked about the noney spent on
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conservation for the fishing. | questioned that before,
and that noney that was spent was not just fishing in the
river. That was in all of the | akes and everything.

I mean, if you take the gravel out, that noney
is still going -- a lot of that noney has been spent for
| ake fishing.

The gentleman fromthe Sierra Club, if we did
what he wanted us to do, or what he clainms the |aw states
we should do, is no mining in the streans, then Texas
County and all of these snall counties wouldn't have any
of the tourist dollars, and we wouldn't -- all of them
woul d be going to the Lake.

CHAI RVAN Di PARDO Do you want clarification on
those pernits that Jimreferred to?

I mean, are you --

MS. GARRETT: No. In here --

CHAl RVAN Di PARDO  -- the 401, and what was the
ot her one --

MS. GARRETT: | know what the 401 --

CHAl RVAN Di PARDO:  -- the 404s?

MR. HULL: The Corps of Engi neers nakes a
determ nati on on a case-by-case basis on whether or not a
404 permt is required.
For routine -- you understand, for routine
stream gravel mning, there is not a 404 required.
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It's when there is excavation, dredging, that sort of
thi ng, maybe straightening of the channel, where they get
i nvol ved.

' mnot saying -- but every -- every stream and
gravel nining operation, to ny know edge, doesn't need a
404.

Only when a 404 permit is required is when a
401 certification is required.

A 404 cones first. And only when that is
triggered is a 401 certification required.

MS. GARRETT: W had a lot of FEMA work done in
Texas County fromthe May flood, and there was a 401
permt.

| mean, they withheld funds because they didn't
go and get the 401 pernmit to take care of the gravel out
of the streans. So -- and they -- the Corps of Engineers
seened to think that they -- you had to get a permt --
told us that you had to get a permt on anything you took
out of the streans.

| may be mistaken, but that's what they told
us.

And like you said, on top of that, then there
is a--1 nmy be getting it fixed -- a 401 and 404, but
the clean water pernmit or clear water pernit is on top of
t hat .
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So we've already got -- the only reason | cane
back up here is one of these -- the statenent says we
don't have anything to protect the streanms. W do.

W' re already getting two permts.

CHAl RVAN Di PARDOC:  Ckay.

MR MDKIFF: Ken Mdkiff, and | believe I'm
still under oath.

| wanted to address sone statenments that was
j ust nade.

There are nationwi de permits which are done
under the 401/ 404 auspices, and there are severa
cat egori es of those.

And those, at least for road and bridge work,
which is probably what we're tal king about, are
operations that don't inpact nore than one-- one-third of
an acre, | believe it's correct.

There are ten conditions on a 404 permt when
you do a mmjor conmmercial gravel mining operation

Those ten conditions are based on the
gui del i nes adopted in 1994,

So the gentlenman who was up here tal ki ng about
the chart over there, under the current guidelines, he
woul d be restricted to operating actually 20 feet from
t he vegetated bank and 20 feet fromthe noving water
channel
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So he woul d have | ess opportunity to renove
gravel now than he woul d under these current rules.

But | see that as a problem Streans naturally
change course. Sand and gravel mning only hastens that
course changi ng.

Now, as to outstanding state and nationa
resource waters in Texas County, since we seemto be
focusing on that, although |I believe we have 113 counties
in the State of Mssouri -- | think there are
114 counties all together, and | would be interested to
know why all of this activity in Texas County, but there
are, indeed, outstanding state and national resource
waters in Texas County.

| think the Little -- the Big Piney River is
one of those, where it runs through national forestlands,
the Jacks Fork, the Upper Jacks Fork, is one of those,
and there may be others that I'mnot aware of. But those
are three that | know of.

There are al so | osing streans, because there
are streans in Texas County that flow into caves.

Patty Creek (phonetic sp.) is one of those.
Now, it's totally on national forestlands and w Il ow
areas, and presunmably nobody is going to be doing any
gravel nmining in there.

First of all, it would be very difficult to get
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to.

But | did want to correct that the 401 pernit
is a water quality certification done by the Department
of Natural Resources, and it does state that as |long as
those ten conditions are nmet in the 2000 -- the 1994
guidelines, that DNR will certify that that project neets
the conditions necessary to achieve water quality
certification.

Thank you.

CHAI RVAN Di PARDC:  Thank you

I'm hearing fromthe other Conmi ssioners that
we need to wap this thing up

M5. ADAMS: |'d just like to have a comment and
a question.

CHAI RVAN Di PARDO:  All right. As long as
you're here, cone on. You're it. You're the |last one.

M5. ADAMS: Betty Adans.

On the pictures -- | won't draw one -- but what
we're trying to do is regulate the |laws of nature, and
that's really hard to do.

Al'l of these -- | have a bank too, but | also
have hills and hollows and a bluff and then the Big
Roubi deaux River coning down. And every place that --the
creeks, the water flows down in between the holl ows,
every place down into the Roubideaux where it flows into

M DWEST LI Tl GATI ON SERVI CES

TOLL FREE - (888) 636-7551
104



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

there, the gravel comes with the water down through the
holl ows and it goes into ny Roubi deaux.

Right here is all of ny bottomland. WelI, as
t hat gravel washes down fromthe hollows and the bluffs
fromthe little creeks into the bigger creek, the
Roubi deaux, it makes the sand bar. That sand bar gets
bi gger and bigger, and it has washed away acres and
trees.

The trees that are supposed to stabilize the
bottom and, they're all fell down, especially when the
floods cone through. The roots are half show ng.

They're al nost gone, to where it's into the fenceline
now, and | have no trees that are holding the bottom and
i n because of the gravel coming down between the holl ows
on ny property.

And so | just wanted to explain, that's just
one nore aspect, and it's really hard to try to contro
or regulate sonething like that. You know, we need to --
and that's constant. You have to take it out probably
every three, four years.

We never did. W never have. The gravel bar
is just grow ng bigger

VWhat we did do one year was we took in a | oader
and we just nade a big hole, because we had four kids.

We didn't have enough noney to take gravel out or fix it.
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We just thought we'd nake a big hole for themto go
swinming init.

That hole -- a drought canme. The rain |essened
up. That was the only water there was that summer, and
there was big snapping turtles in there. There was big
fish in there. There was all kinds of things in that.

And it just makes sense. And the question is,
if you fish and you love fish, you would -- that was the
only place on the Roubi deaux that year with a drought
that had turtles, fish, everything in there, plus ny kids
could swwmin it, because we had just nade a swi mMing
hol e, you know, but it was big enough for four kids and
adul ts.

So |l -- my question is, if youlike to fish,
what -- why wouldn't you want to renove the gravel ?

Is there a hidden agenda behind | eaving the
gravel in the creeks so that the fish can't live there?
You know, | don't know what the true agenda of the people
are that are representing the fishing industry.

Because it seens to ne that year, plus the
other 15 years I've lived there, | had a lot nore fish

wat er, you know, everything.

Thank you.
CHAI RVAN Di PARDO | would like to reiterate
that this is still open for comments until --
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MR. LARSON: May 1st.

CHAI RVAN Di PARDO  -- May 1st, 2004.

So if you've heard anything here today that you
like or you dislike and you want to put it in witing,
send it off to us, and | guarantee you, the Conm ssioners
will get this.

| appreciate you all comng here and
enlightening us, and | thank you agai n.

And with that, thank you.

(Public Hearing concl uded.)
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CERTI FI CATE OF REPORTER

I, Patricia A Stewart, RVR, RPR, CCR and
Notary Public within and for the State of M ssouri, do
hereby certify that the w tness whose testinony appears
in the foregoing deposition was duly sworn by ne; that
the testinony of said witness was taken by ne to the best
of my ability and thereafter reduced to typewiting under
nmy direction; that | amneither counsel for, related to,
nor enployed by any of the parties to the action in which
this deposition was taken, and further that | amnot a
relative or enployee of any attorney or counsel enployed
by the parties thereto, nor financially or otherw se

interested in the outconme of the action.

Notary Public within and for

the State of M ssouri

My conmi ssion expires 01/26/07
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To: Land Reclamation Committee
Dtd: Mar 25, 04

From: Citizen of Texas County, Missouri

Dear Commuttee,

Does the citizen have any decision on how this State addresses its issues?
The governor of Wyoming is practicing democracy. There plan on the wolf issue
was a reflection of the will of the people. Does Missouri governor also accept the
will of the people? In our past meetings, I have quoted passages from the Army
Engineering book and a college class’s Micro-Biology book that shows the
science on this issue. This statement that you received from me previously is
science backed up by the very books that is being taught in colleges and in the
Army' It is apparent that your gravel mining issue is not with the ecological
science of rivers and streams, there has never been a debate about that. I presume
this issue of using sand and gravel is of a political nature. Therefore, I will make
my comments of a political nature.

A Streams and River law of the United States was read in the past meeting.
It stated that a non navigatable river, class III, on the owners private land belong to
the property owner.  Today, you are still here debating regulations on private
property as if a land owner doesn’t have the right to his property taxed non-
navigatable river or stream gravel! The law and the US Constitution was written so
that a property owner would keep the right to use or give away all the gravel he
wanted. Then why does the user of this resource -gravel- need a licence or permit
tax when using a large amount ? Sales tax is a different issue. The law states that
a navigatable river’s resources belong to the public and are for the public’s use.
Then why does the State of Missouri tax a resident for this gravel? Also a
Missiouri resident has to show a receipt for payment called a fishing licence tax
before he can go fishing in public nivers and lakes? Tax, licence, and permit is
when paying money to a government official for the use of something that does not
belong to the government. The semantics of the words: tax, licence and permit is
when money is given to a government.

Currently, when issues are presented to us, we are directed to comment on
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the already proposed regulations and taxes that the LRC chooses as to regulate and
tax our community’s resources may it be called a tax, licence or permit. The law
states that the Land Reclamation Committee must consider all comments and
forward them to their superiors. You are chosen by your governor and not
publically elected, so you are not accountable to the public, but the Governor of
the State is accountable! In a representative democratic society, citizens or their
elected representatives of a community are to have control over matters placed on
the agenda for that community. This agenda of ‘Sand and Gravel’ is not an agenda
of the citizens that live here, it is the agenda of a non citizen that does not live
here. The question is whether the non-elected decision-makers are adhering to
the democratic process. The guidance for LRC members who serve here are to
give support for the ‘peoples will’ of the citizens that live in these local areas of

concern. Its that the State supports its citizens and not the citizens support the
State!

How much time does the citizen commit to with this ongoing gravel issue
before it is considered unreasonable? Some organizations, as the UNESCO,
participates in the regulation of Biospheres and etc. in our land, trains and helps
finance many organizations to fulfill UNESCO’s agenda. The Sierra Club is an
NGO affiliate with UNESCO. These NGOs are not elected by the citizens from
areas of concern and neither are they representatives of these communities of
concern. This raises the question of legality. Our nation has been managed under
a democratic process by the will of the people and for the will of the people and
sanctified by our Constitution . These community policy conflicts include issues
like road upkeep that depend on using dry river and stream bed gravel, private
ownership of timber use, gravel mining permits to take gravel from public and
private land, losing private property to the UNESCO’s Biosphere programs, and
Desertification’s regulations that may restrict the owner’s use of his water and
trees. All these policies tend to add to the list of conflicts! NGOs as the Sierra
Club may show partiality towards the UNESCO’s agenda and therefore should not
be considered in any decision making for a community that the policies will
effect. Only the communities of concern, to include their Land Use Plan, should
be recognized by you (LRC). It is already a law that is still ‘on the books’ and
should be honored respectfully.

The LRC have allowed inside area of concern citizens and outside area of
concern organizations to participate in discussions that the LRC chooses. By the
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LRC using comments from any people ‘outside and inside the area of concern’, you
(LRC) can make claims that you have involved the concerned citizens in the
development of policies. If this procedure of using ‘outside’ organizations, as the
Sierra Club and UNESCOQO’s guidance/regulations from the UNDP’s Sustainable
Environment program agendas (UNEP), does not stop, the LRC participation with
these ‘outside’ organizations will make a mockery of our democratic process. As it
stands today, many other countries make mockery of our democracy! If you honor
the American way of democracy, you also will not make a mockery of the
presiding governor that had chosen this LRC council! If the governor wants to
honor our democracy, his guidance to you will be to consider the responses of the
effected citizens of the community on this issue. The counties of concern has
elected officials that are knowledgeable to determine the criteria of their own socio-
economic make-up. Texas County has a Land Use Plan that, by law, makes the
decision and not some non-community citizen or some Non Government
Organization (NGO) to intrude in our own county policies.

The law of the land (written early 1800s for US of A) was read out loud at a
former meeting at this LRC in Jefferson city last year (2003) about this gravel issue.
The law stated that non navigatable rivers, and streams, class I1I, belong to the
property owner. The gravel in shallow rivers and streams are part of the property
that belongs to the property owner and therefore shall not need a permit to use a
little or large amount of gravel. 1 find this meeting today unconstitutional and
unacceptable under the Land Use Plan of Texas County.

End

Sincerely,

Richard David Dellerman
Citizen of Texas County,
Missouri
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To: TRC, Jefferson City, Mo. Dtd: Mar 25, 04
To: Department of Natural Resources, Jefferson City, Mo.
To: The Governor of Missouri

From: Concemed citizen of Texas County, Mo. USA

Below comments are from the http://dnr.mo.gov Web Site of Research Statement
given by the Land Reclamation Program, attachment D of “Impacts of gravel
mining”( Sand and Gravel Briefing Response). [ would like to address these
statements!

DNR

Brown, Arthur and Lyttle, Madiline 1994. Impacts of gravel mining on
stream ecosystems.

University of Arkansas states:
1.) “Erosion results from gravel mining disturbances causes several problems in
addition to altering channel morphology and undercutting riparian trees.”

My reply: Erosion occurs when gravel builds up thereby raising the water level in
that specific area. When it rains, sometimes the water level will raise even farther
up and over the Soil Erosion Line’s natural river bed. The Soil Erosion Line is
located above the gravel bed of the river bank. Without removing these newly
raised gravel beds, their newly sprouting trees and brush will change the river’s
morphology. All debris MUST be taken out of the river/stream bed so the raised
gravel mound can be lowered down to the river’s natural bottom’s gravel bed.

Riparian areas are defined as:

The dictionary defines: Rip- to tear apart or off. Another word defined:
Rip- a swift current made by rising water. So the part of the word ‘rip’ in
‘riparian’ is referred to the ability for water to form gravel/ aggregate’ dirt banks
by its current! Riparian: an area of water flow that formed aggregate banks;
raised land masses in swamps, rivers, and lakes. River Bank: a mound or heap,



raised aggregate formed from flowing water, a shallow place in water.)
Therefore riparian areas are where water is existing and where flowing water
forms the river’s, lake’s, and swamp’s morphology.

To keep top soil from washing away and changing the river’s morphology,
we must lower these high gravel mounds. Trees and brush must be taken out inside
river/stream beds!

University of Arkansas states:
2.) Gravel mining will: “Fine sediments are released - - - increasing turbidity in the
water.”

“Catastrophic dnft downstream - - - transported sediments”

My reply: Turbidity of sand will drift downstream when removing a raised gravel
bank but:

when this gravel bank is left to close-in the width of a river making it narrower
and/or shallower, this river current will flow faster and higher at this raised river
bed site. When water level rise above the Erosion Point, “fine sediment” of top soil
is released thereby creating a “catastrophic drift” of TOP SOIL “downstream™.

So, the gravel mining will prevent a catastrophic Top Soil drift downstream!

University of Arkansas states:
3.) “Aggradation buries - - organisms”

My reply: The stream and river’s sand and gravel sediment continues to move by
swift currents of water. When mounds of gravel builds up and eventually close-in
the river’s width, the water raises and the water current speeds up. This movement
inhibits plant and algae to attach themselves to the riverbed but also more nutrients
are released into the water. Microorganisms grow on stationary river-beds as well
as fast moving water. Many types of “organisms” also attach themselves to
moving “aggradation”!

University of Arkansas states:

4)) “When gravel is removed - - during floods turbidity is higher than normal™.
“channel deformation”

My reply: “When gravel is removed,” this area will hold more water thereby
slowing up the current and “turbidity” in that depend area. In all floods, aggregate
turbidity is always moving down stream but where the gravel has been taken out
down to the natural river bed, will help collect this sediment. Where there is raised
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gravel mounds, “flood sediment” will collect on this water obstacle and enhance a
channel deformation and erosion.

Brown, Kenneth and Curole, Jason 1993.

Effects of gravel mining and shell morphology

Louisiana State University states:

1.) “Gravel mining results in bank erosion” 2.) “- - mussels stranded in shallow
meanders and pools - - that they choose to live in - - - but the pool level drys up as
the river level drops.” “Gravel mining has evidently eradicated the mussels”.

My reply: Mussels live in sand or mud or are attached to rocks in shallow
polluted water, page3452 of Universal World Reference Encyclopedia, Library of
Congress Catalog Card Number: 66-17303. Freshwater mussels are found in lakes,
ponds, and streams in the central and southern United States. The Unionidae and
Muteidae mussels during their early developmental stages are parasitic on fish.
These mussel embryos are extruded into the water and become attached to and
embedded in the gills and Finns of a variety of fish. In the edible mussel (Mytilus
eduli, called the blue mussel, the eggs and sperm are shed into the water where
fertilization takes place. In one and a half weeks it becomes an adult mussel. The
embryo stays afloat for a month or so, held by a bubble held in a thread from u
film in a good flow of clear water, page 1097, Encyclopedia Britannica, volume 15.

“These are a type of mussel that live in the raised gravel bed mounds but dies
when the river level lowers”. Gravel mining out these high gravel beds will enable
the river to hold a greater volume of water in a rain storm. By widening and
deepening this raised gravel mound will lower the water level farther below the
Erosion Line of the river bed inhibiting a likely erosion from a rain storm. This is
how gravel mining prevents “bank erosion™! As gravel fills up a section of the
river, the water becomes shallower. Some mussels “choose to live in this shallow
places.” Mussels also live in the top part of the sand and gravel bed that is near the
sides of the river bed/bank and also on the bottom of the river bed. So, by
removing the raised gravel beds/banks will deepen these sections of built up gravel,
the mussels won’t have this “raised section for pools of water to exist and later dry
up”. This was stated in statements 1.) and 2.). So these type of mussels will
congregate on the gravel beds located on the side of streams and rivers! So “gravel
mining” will help stop the “eradication of these specific mussels™!

Summery

Morphology is a physical structure of geography.oer an-organism. This word



is used to a physical/structural change in riparian areas of rivers, lakes, and swamp
areas. Changing the morphology of the river/stream by the erosion of top soil, and
the dying of mussels are the results of raised river/stream beds. Many of the
expressed reasoning from the Sand and Gravel Briefing given on this Web Site are
not founded! Bridge Engineers will tell you that sand banks build up on one side of
a river will create a faster current on the opposite side that will wash out the land
that supports that side of the bridge.

The gravel taken out in these raised river beds is a service to our county’s
environment. I believe that the sand and gravel river mining companies are doing
us a service and should be given support in doing so. Because of the Texas County
Land Use Plan, the elected County Commissioners is the authority of all rivers and
streams in our county. The State Governor can give support to the Texas County’s
stream and river maintenance instead of the Texas County’s gravel mining
operators giving support to the State by paying money to them for a gravel mining
permit tax! Your support will show the people in Texas County that our governor
governs: “For the people and by the people”. I request that you remove unfounded
and unwarranted regulations off the register.

Sincerely,

Richard David Dellerman
8235 Hwy 17

Bucyrus, Texas County,
Mo. 65444
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To: The Tert. of Matural Resources
Tand Reclamation Committee

Does the average citizer have any voice left in how this country
addresses it's most conflict riddern igeres? iaybe it's time citizens
started focusing their attention on how democracy is supposed to functior
in this country.

Currently, wher issues are presented to us, we are directed to
"comment" on the proposed law. The law states that the agencies must
"congider" comments, but if they want to throw them to the gide, they
are free to d0 so. They can do this ftecause these irdividuals are rot
elected officials, and they are not accountable to the public. They
have no fob to lose. Consequently, a great deal of conflict is brewing
over agency actionsg, especially cornservation issues.

To address thig prohlen, they created vehicles *o involve the public
i» the nlanrirz and manasement of nublic policy items tc regolve
corflict issues. The mout cemmor vehnicle includes what is called a
Workires Troun.The comment rrocegs, coupled with “erkivz Sroups for

ruhlic invnlvement, represent a whole rew concept in Democracy.
Workire Sreoure do not have to te representatioral of commurity

interesty. There ig no «et criteria for memberghip. There is no time
1imit to a working erours =xigtence. Cnc2 formed, citizers then experience
what T call "particiration paralzation". How much time can a citizen
commit to this process? At what point does this commitment, which repre-
gsents their only opportunity to participate, hecome unreagsonable?

“her the options hacome urreagonatle, then the citizens participation

ig meither adequate, effective, or equal. Agency personnel decide who
will fi11 these positions. The public has no say. It ig not uncommon

to find that these positions are filled by people who suprort the agencys
agenda, or people who would not be inclined to challenge then.

Frimary stakeholders should be given more than consideratiorn as they
experience the brunt of the ecornomic impact as a consequerce of the
decisions that are made by these groups.

It nas been the experience of most citizens that enormous barriers
have been erected to prevent them from having mearingful input irto
the policy conflicts that they have been moust affected by. While citizens
outside the groups are allowed to attend these meetings, most den't,
for a number of reasons; meetincg may be held during working hours and
often are; meetires are FAR from their homes; and they know they have no
real power to affect decisions. What does this mean in the big picture?
The agencies have created a non_-demccratic process for putlic participa-
tion in public policy development. By using comments, working groups,
and resource advisory councils, the agency can make broad claims that
they have involved the community in the developmenrt of their policies,
and therefore, they have crmmunity support for their actiong.In reality,
the acency and these groups have all the power, and no accountability.

Currently, if a citizen is opposed to agency policy, the only thing
he can do is to organize larse numbers of people to collectively pressure
the decision makers, or raise money and take them to court.

If the government wants to HCNOR our democracy and involve the
public ir decisions that affect them, then they should at least do it
richt.The question is whether the nonelected decisionmakers are adhering
to the democratic process. In order to meet the criteria of the demo-
cratic process, they would have to create groups that reflected the
social-ecconomic makeup of the communities THAT WCULD BE AFFECTED by
their decisions. The people who filled these positions‘would have to be
elected, so that they could be held accountable to their communities

for their decisions.



The agency could reallocate some of the btillions of dollars that
are allocated for these controversial iussues to the affected counties,
and they could integrate these electiors into existing ballots.

After all, county officials are best equipped to determine the
criteria of their own gsocial economic environmental makeup, not agency
rersonnel., Egpecially after your statement on the rulemaking report
under Longterm:* Today it is unkrown what the effects of sand and gravel
extraction from the stream environment will be!’ Speak to the generations
of families that live,own and use the streams. There was always good
fishing and water deep enough to have taptismg in the summer.

What went wrong? The congservation dept. has recently acknowledged
puklicly that releagine otters down in our streams wasg a mistake.
Is D.N,R. makine amistake that will be obviousley seer and felt
ir the future?

The democratic process is designed to make it much more difficult

for bureaucrats to manipulate and control the direction that public
pclicy takes. It also creates accountability. Cnly then will the policy
that is develcped ard implemented reflect the will of the people in
these communitiegs, amd only then can the conflict in goals between

our government and its peorle be addressed.

Betty Adams
P.C.Box 307
Houston, Mo.

65483
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222 - Missouri Agricultural Iaw

subject to the regulations of the Missouri Conservation Commis-
sion and the Laws of Missouri* * x», The court declared that
plaintiff had “the legal right to carry his boat around obstacles

subject to liability for damage he might inflict on defendant’s
property * * x (and) the legal right to tie up his boat or to camp
on said stream as long ashe uses the stream bed, gravel bars and
clearly recognizable area over which the stream flows during its
The trial court further ordered “that defendant
desist in his efforts to hinder or close such free passage up and
down the said stream”,

Plaintiff by his petition sought to establish a right to stand
on the privately owned banks of the river for the purpose of fishing
therein, but the stipulation presented no such factual situation,
The issue was not decided and is not before us on thig appeal,
Plaintiff, as respondent here, does not claim such a right as an
incident to navigation, Members of the public have been denied
such rights in other jurisdictions,

This case, involving as it does the relative rights of plain-
tiff-respondent as a member of the public and those of defendant-
appellant as the riparian owner of both banks of the Meramec
River at the place in question, must be decided with reference to
its own peculiar facts,

We must first determine whether the Meramec River at the
point in question is a “navigable river” in the broad sense in

Ol _a river, as stated b the
tates, is that those rivers are
€y are used, or are 8Susceptible of
being used, in their ordinary condition, as highways for

Rights in the Use of Water - 225

Elder v. Delcour outlines the conditions under which the pub-
lic has a righttofish and otherwise use riparian water for recrea-
tional purposes. Other states have similar, though not identical,
legal rules,

Whether the public has the right to wade, float, fish, and
portage around obstructions in the stream depends on the legal
classification of the stream at the point in question, In Missouri,
riparian water may be classified as (1) public navigable, (2)
public non-navigable, or (3) private non-navigable,

A stream is basically classified as public navigable if it ig
capable of floating commercial watercraft, The publichas a right

own land down to the water’s edge, while the public retains owner-
ship of the stream bed proper. However, in many other states
adjoining landowners are considered the legal owner of the bed to
the middle thread of the stream, The primary importance attached
to ownership of the bed is whether the adjoining owner has the
right to remove sand.and gravel from it,

A stream which is too small tofloat commercial watercraft,
but is sufficiently large to float canoes, small fishing boats or
logs is legally classified as public non-navigable in Missouri,
Here the adjoining riparian landowner’s ownership encompasses
the bed to the middle thread of the stream, However, as noted
in Elder v, Delcour, a riparian’s ownership rights are subject to
the public’s rights to use the stream as a public highway, Other
states would simply say that private ownership rightsin a stream
such as this is subject to a public easement therein,

If a stream is too small to float canoes, small fishing boats
and logs it falls into the classification of private non-navipgable,
Here, adjoining Tandownsrs not only own the bed to the middle
El@ have the exclusive right to control the use of

such streams. The general public has no right to fish in it or

use it for recreatiofal pur " T .

Regardless of the type of stream, the public generally must
restrict its use to the Stream itself, For example, they usually
have no right to camp on the bank of the stream. Rather, the
Tandowner has




Land Reclamation Commission

Hearing on Proposed Amendments, 10 CSR 40-10.20 and 10 CSR 40-10.050
Pertaining to Commercial In-stream Mining of Sand and Gravel

March 25, 2004

My name is Steve Eder. | am the Fisheries Division Administrator for
the Missouri Department of Conservation.

First, let me say that the Department clearly recognizes that the sand
and gravel resource in our streams is a critically important
commodity. It is not our intent to curtail the mining of this resource,
nor do we subscribe to the misconception that one must exclusively

select gravel or stream resources—to the detriment of the other.

The Department of Conservation understands that efforts to establish
excavation standards in the Land Reclamation Program’s regulations
will not affect existing permit exemptions for: (1) individuals mining for
personal use, or (2) political subdivisions using their own equipment

and staff to obtain minerals for their own use.

Currently, Missouri does not have established excavation standards
for in-stream mining activities. As a result, permit conditions for
individual commercial operators often vary greatly—a fact that

increases the risk of adverse impacts to stream systems.



The Department of Conservation supports establishment of sound,
enforceable, excavation standards within DNR'’s existing in-stream
mining regulations for all commercial operators—large and small.
Standards would help ensure mining activities are conducted in a
method that provides Missouri’s stream resources with a basic level

of protection.

In summary, efforts to establish excavation standards within in-
stream mining regulations are supported and would: (1) make
progress toward addressing the existing “lack of consistency”
associated with mining activities, and (2) provide basic extraction

criteria to protect Missouri’'s streams.

The opportunity to share these thoughts with the Land Reclamation
Commission is appreciated.



Linda L. Garrett

Texas County Assoc. Commissioner
10949 Prescott Road
Licking, MO 65542
W:(417)967-3222 / H: (573) 674-3756

March 25, 2004
Re: Proposed In-Stream Sand & Gravel Regulations

To the attention of Land Reclamation Commission:

I come before the Commissioner representing the Texas County Commission and the
citizens of Texas County, which as you are aware of is Missouri’s largest county.

I am requesting that the Land Reclamation Commission withdraw the proposed In-Stream
Sand and Gravel Mining Regulations from the Missouri State Register.

I am requesting this for the following reasons:

1. The Land Reclamation Commission nor DNR has complied with the Texas County--
State of Missouri Land Management Plan (Section LD 4 , WR2 &WR3 ). As | have
stated many times before this Commission, the federal government gives counties the
authority to adopt such a land management plan to protect our counties from harmful
regulations.

2. DNR has not completed the required economic impact study before placing these
proposed regulations on the State Register. They simple made an unproven statement that
the added cost to public or private sectors would be less than $500.00. The court cases
alone if these regulations are not removed from the register will surpass $500.00 for both
public and private sectors.

3. Although DNR has supplied this Commission with their theories of improper ways of
mining sand and gravel. These theories are just that and have not been proven. On the
contrary there are sights in Texas County that can be proven that great damage has been
caused to farmland, county roads and have threaten a state highway because gravel was
not removed .

4. DNR has furnish false and misleading reports to the Land Reclamation Commission. 1
submit to this commission a 5 page report that was completed by DNR which contains
many false and misleading statements. I sat on the workgroup referred to in this report
and I am very disturbed with what this report is trying to indicate.

(Page 1)
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Time does not allow me to read this report to you but 1 have highlighted the false and
misleading statements and | request that you read them carefully. When members of this
workgroup read a report that we know is a lie, how can we believe other reports that
have been prepared by DNR and other state agencies?

[ am also submitting a letter I wrote to our governor . In this letter I stated how citizens
of Missouri believe many of our state agencies have lost their integrity, accountability
and right down common sense and I feel DNR is the next agency on their list.

[ want thank you for giving me time to address this issue and once again I respectfully
request that you remove the proposed “In-Stream Sand & Gravel Mining Regulations”
from the state register.

Lopd Lt

Linda L. Garrett
Texas County Associate Commissioner

Copies of all material 1 have given to the Land Reclamation Commission at this March
2004 meeting is being sent to the following:

U.S. Senator Jim. Talent

U.S. Representative Jo Ann Emerson

U.S. Attorney John Ashcroft

Missouri State Senators & Representatives
Missouri Association of Counties

County Commissioners Association of Missouri

(Page 2)
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EXHIBIT

Texas County Assoc. Commissioner
10949 Prescott Road
Licking, MO 65542
W: (417) 967-3222 / H: (573) 674-3756

March 15, 2004

Governor Bob Holden
201 West Capital Avenue
Jefferson City, MO 65101

Re: Integrity of Department of Natural Resources

Dear Governor Holden,

I’m sure you are aware that the Land Reclamation Commission has placed proposed In-Stream
Sand and Gravel Mining Regulations on the Missouri Register, these regulations are to replace
present In-Stream Sand and Gravel Mining Guidelines. This is something the Department of
Natural Resources has been trying to do for years and they have worked extremely hard on this in
the last three years. They have held various hearings and meetings on this issue in the last three
years. I have attended most of these hearings and meetings. They have received very strong
opposition in changing these guidelines into regulations at each hearing and at each meeting. The
Land Reclamation Commission received a resolution from the County Commissioners Association
of Missouri and the Missouri Farm Bureau in opposition to the change. They also received many
oral and written comments opposing changing these guidelines into regulations from state
senators, state representatives, land owners, sand and gravel mining operators, property right
groups, concrete producers and etc. Now to be fair [ must state the commission also received
comments from different environmental groups and state agencies in support of the change.

DNR has put out more written material on this issues than the average person has time to read.
They have shown many so called studies on this issue. Most of these studies were done in other
states and even other countries. Their studies can be proven unrealistic for some of Missouri’s
streams, especially in the Missouri Ozarks streams.

1 was asked by DNR to sit on a workgroup they formed to discuss this issue, I attended every
workgroup meeting in Jefferson City over the course of four months. At every one of these
meetings, the majority of the members in this workgroup stated time and time again they were
against changing these present guidelines into regulations. At every meeting, the DNR
representative leading these meetings made it clear to all members of the workgroup that we were
not there to make rules or regulations, we were there to discuss the language in the proposed
regulations. At one meeting she stated if we did not want to discuss the language of the
proposed rules, we could leave. I feel this was a well planned trap on DNR’s part for the
opposing workgroup.members. This was one of those darn you if you stay and darn you if you
leave situations. The majority of this group were against changing these guidelines into
regulations but we also knew if we left, the remaining workgroup members would make decisions
that would devastate our Missouri streams, not to mention all the negative economic impact some

ng 2-95-04



of their decisions could have on our counties and the entire state of Missouri. Although, we did
continue to be part of this workgroup, we insisted on a vote of this group on whether these
guidelines should be changed into regulations and the majority voted NO.

Here is why I question the integrity of the Department of Natural Resources. I now go to the
DNR web site and read a five page report that has obviously been sent to the Land Reclamation
Commission stating how this workgroup worked to make these rules and how we all agree to the
language in these rules. This report is full of false statements and I feel it is completely trying to
mislead the Commission and the general public. One statement in this report states the gravel
mining operators (who were also part of this workgroup) said these regulations would not cost
them any additional expense. This is an out right lie, I as well as many others were at these
meetings and heard the operators state it would drastically increase their cost and that they would
have to pass this cost to their consumers. It was stated many times during these meetings that
these regulations would have a very negative economic impact for all of Missouri. This would
particularly affect an already tight MO-DOT budget. This would affect the cost of commercial
and residential construction including any new government buildings. DNR has been asked
numerous times to complete both an environmental and an economic impact study. I feel it is
another lie or at the least a misleading statement when they state in the register that these
regulations will not have an increase cost of over $500.

The state of Missouri already has some agencies that the public feels has lost their integrity,
accountability and right down common sense and I feel DNR is the next one on their list.

I feel as our Governor you need to be aware of this issue. You need to know many citizens in
Missouri are losing trust in these appointed agencies that do not listen to our state or county
elected officials. These state agencies will not be held responsible when our streams are full of
sand and gravel and are cutting away our farm land. They can simple say we made a mistake,
when canoes can no longer float our streams or fish can no longer live in these streams. These

agencies will not be held accountable for the rising cost that their regulations have placed on the
citizens of Missouri.

As Governor of this great state, I feel you have an obligation to the citizens of Missouri to bring
integrity back to our state agencies. If you look on the DNR web site it has right at the top of
their page “Integrity and excellence in all we do”. I’'m from Missouri, SHOW ME!!!

Sincerely,

Linda L. Garrett
Texas County
Associate Commissioner



. Cos ey 3
EXHIBIT

PN 05'0‘\/
RS ]

Sand and Gravel Rulemaking — November 2003
' Rulemaking Report

e What is the purpose of the rule or rule amendment?

Sand and gravel mining is a highly emotional issue with diverse opinions on whether or not such
mining should even be allowed, and if so the right way to accomplish it. The Missouri DNR
Land Reclamation Program is charged with permitting, inspecting and releasing operators
throughout the life of their sand and gravel permit activitics. The agency needs to be consistent,
fair and impartial in pcrforming these tasks, and therefore needs standards by which to provide
implementation. While there is some disagreement about whether or not such mining in
Missouri streams should be allowed, there is general consensus that fair and consistent standards
are necded. The purpose of this rule is to set a standard by which Missouri streams will be
protected while extracting sand and gravel resources from the stream cnvironment.

e  What authority does the department exercise to carry out this rulemaking?

The authority for the department and the Land Reclamation Commission is found at 444.530 7

RSMo. . 0
This has N7

¢ What does the rule require and how does it produce environmental benefits? been )ofv ven:

The rule requires that operators stay out of the flowing water of a stream so that aquatic life is
not disturbed, nor will the stream dynamics of the water movement be altered. Also the rule
requires that the protective bank vegetation will be left in tact to aid in the control of erosion of
. the adjacent lands during high water events.7here are Times aun operafor Mus 7 ; e]
JnTo o STream ToeSave a Jow-waTer b r 1dgeor 7% reach a g r avel bar In The
* Are there other effects (positive or negative) that may accompany the rulemaking? 4% . 9dd/e o ¢ o
. L . S7r €ain
Once these standards are in place throughout the mining industry, the department will be able to ’
begin to measure the effects of mining on streams. A few years of this data that will be available
after all operators apply the same standards of protection will help to determinc scientifically
, how to amend the standards of stream protection in the future. 77A e y ClainnTo Khow ﬁ ravel
min :\&;ﬁz is Causing damage 7o our STreancs,
. at would happen without the rulemaking? (short and long term consequcnces)

Short Term:

The department and the industry have already experienced the effects of not having rules that
outline stream protection standards. The industry has given testimony in both legislative and
public hearings stating that operators currently have a variety of stream protection targets,
depending on when their permit was issued, which inspector reviewed the application, comments
from landowners and the public, etc. The industry prefers that stream protection standards be
written into rule so that all operators have the same expectations of stream protection, and so that
when new sites are contemplated, the operator knows up front what the stream protection goal

will be and how to implement it. 74 ;¢ ys no T T’V“‘(e, Mmany opera Tors have
(J Tol/d me and have S7aTed {c?"mee%hﬁj T hal they done7
want he;w/qﬁ;ns replacing vhe /oreg(enrgulble lines,

Some operalirs fee/ Fhreales oy DVR,



un Knoum/ means /)ijfnyw;‘ but /f)ex Lon /)m,te, Jo S/q/e
'dam«,‘je\f Lrom ﬁra.ye/mzm;g. Grave!/ mining has beea done Fonr
years withou] any permanent d«ma;e o~ as STajed ten Knowh

Long Term:

Today it is unknown what the effects of sand and gravel extraction from the stream environment
will be. We have seen many sites where there are no apparent cffects, yet some sites have
resulted in permanent damage to streams, such as head cutting, bank destabilization, and
downstream sedimentation. The desire for the long term is that proper and consistent stream
protection will leave Missouri streams in tact for future generations to enjoy.

e Are there other ways these benefits could be obtained? (and why they were not chosen)

There are no federal rules regarding stream protection standards, although there are provision of Th

the Clean Water Act that do apply to degradation of streams. The US Army Corps of Engineers hus /”b‘

originally implemented sand and gravel regulation, based on that Act. However, a federal b Hey o

lawsuit in the late 1990’s terminated the COE jurisdiction to perform this function. o €e, y Y
e, Che, as

Missouri could have implemented protection of its own through the Clean Water Act; however, CO(“ >
the decision was made to regulate this activity through the Land Reclamation Act, since it is a ’
mining activity.

For some time, sand and gravel mining has occurred without specific stream protection 7h e{" res, a7
standards. The results of this have not been satisfactory to many groups because of the “so/p 1)
inequitable way that sites are regulated, because operators often do not know how to extract the &, o

gravel and protect the streams in the process, and because legal actions require specific standards @ ,, o ‘o be

by which careless actions must be judged. S5 “d A

Some comments have been made that landowners will ensure stream protection, and therefore
rules are not needed. Landowners are indeed often the best stewards of the state’s resources. £
However there have been many occasions in which landowners have been victims of extremely

poor extraction practices and the damages that have occurred to streams in these cases have been ?ﬂa.of“‘/o/
devastating 2T was STated by DVR aT e work gwu/ mee?ﬂy Thar ( Ciy,y  Yen
¥ could noT be p revesThe damages werecaust8by gravel G,

/
The Land Reclamation Commission, the Department and all the members of the stakeholder > /o 6“'6
workgroup came to a majority consensus to writc these stream protection stangdards into rule. a4 . ¢
This is &»auTHah’f lie.ThemajoriTyvoled 7o STay wiThpresent . . h

wide
¢ Who is affected by the rulemaking? (who will bear the requirements and get the be‘?eﬁts) /1 es..

Commercial operators who extract and sell sand and gravel will be subject to this rulemaking.

Landowners who extract the product for their own use and local governments who extract

product with their own equipment are both exempt by statute. This rulemaking will not impact '7- T4

their exemptions.ﬂ hokher Ji1e jevent € They (:40 )_\07'}\&\&'6 Yog et e prémi/, ey
would have Togo by rhe regs, or be ¥in ed,7This is encrach menTon Propery.

Landowners and the public at large will benefit from standards of strcam protection that will be r g A )z,

implemented throughout the sand and gravel extraction industry. The operators themselves will

also benefit by having published standards by which they can plan their business operations.

They will not nced to negotiate standards in order to make plans.

This 18 a STalemen] Thal has ol keen preven.



¢ How much will the rulemaking cost? (private and public sector costs, even if fedcrally
required)

The operators were part of the process of crafting the language of this rulemaking. They During The

publicly explained to the Land Reclamation Commission that this language would not add to  L¢) o~ K & rose )0

their cost of mineral extraction. Likewise, there are no anticipated costs to public agencies. e g7, <
o)ou-o:ra ns repeallys TaTed Thiswouwld add A dditten a/cesTs Te Therr

cper
¢ Does the rulemaking have any effect on state revenue? (how and how nﬁc‘h,)‘bﬁau,

No, there are no changes to fees or costs by this rule to the state of Missouri. 7h ese régs, ) Take
More prperwork Yor boTh RAVRY CpocraTors ples The exfra cos7 1h €n )’orcln(j Them.,

e  Why is the rulemaking being proposed now? (the circumstances that brings about this .
action now.)

The jurisdiction to regulate sand and gravel mining by the Corps of Engincers was haltedin  77¢ Cra 7
1998. In 1999 the Land Reclamation Commission first discussed the need for stream protection /né€ans 72,
standards, and the first efforts to write these standards occurred in 2000. Between 2000 and make ¥ This
2003, the department has met numerous times with the public to discuss proposed rules. In latc work g row
2002 and carly 2003, a workgroup appointed by the Land Reclamation Commission met monthly o ;o 547

to craft these proposed rulcs. The Land Reclamation Commission voted in May of 2003 to use g4, Kxe Fh

this language to formalize the stream protection standards into rule, and that brings us to this P odes

proposed rulemaking at this time. /o~ d1d The m«‘jor "'7} aﬂ ree To Then,,

¢  Who was involved in developing the rule? (stakeholders, commissioners, citizens,

\ organizations and any others that have had opportunities for input, review or other aspects of

thcrulemaking._)ﬂaq;u we Cah hol] Mmake rules and The maju- ;/;

Was adaingT These rales .
The workgroup appointed by the Land Reclamation Commission to draft these rules were the
following members:

Senator John Russell

Senator Sarah Steelman L alTenTed ever y woer K? row )g me.¢7;a‘7

Ms. Linda Garrett - Texas County Commission 3 )1 0w o haTwas §
. : A «1d & done aT
Ms. Wilma Jeanne Urban - Texas County Planning Commission J on

Mr. Charles “Bud” Dean - Phelps County commission These me e’ '\”J .
Mr. Max Aubuchon - Gasconade County commission

Mr. C. Russell Wood - Ozark Property Rights Congress

Mr. Riley Godfrey - Private Landowner

Mr. Ron Hardecke - Private Landowner — Gasconade county

Mr. Bob Parker - Texas County Farm Bureau

Mr. Charlie Davidson - Private Landowner

Mr. Russ Andrews - Private Property Owner

Mr. Chuck Tryon - Private Landowner, US Forest Service (Retired)
Ms. Carla Kline / Ms. Cynthia Andre - Sierra Club

Ms. Becky Denney - Missouri Stream Team Volunteer

Mr. Al Agnew - Missouri Smallmouth Bass Alliance

‘f.
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Mr. Spencer Turner - Ozark Council, Trout Unlimited

Mr. Robert Temper - Ozark Fly Fishers

Mr. Steve Gough - American Fisheries Society (Missouri Chapter)

Ms. Kim Dickerson - Associated Electric Cooperative

Mr. Ted Heisel - Missouri Coalition for the Environment

Mr. Randy Scherr - Mining Industry Council

Mr. Mike Manier - Houston Redi-Mix

Mr. Mike Yamnitz / Ms Brenda Roling - Missouri Concrete Association, Inc.

Mr. Travis Morrison - Stewart-Morrison Redi Mix

Ms. Jane Martin - Scott’s Concrete, Inc.

Ms. Cindy Peterson / Mr. Gary Peterson - Peterson Sand & Gravel Company

Mr. James Schupp - Lake Ozark Sand & Gravel Company

Mr. Ray Bohlken - Capital Sand Company

Mr. Tom Beard - U.S. Geological Survey p

Ms. Suzanne Femmer - U.S. Geological Surve Wwor-groy
Mr. Rick Hansen - US Fish & Wildgiife Serviccy IT was voTed by e /d ; 7/'0
Mr. Louis Clarke - US Army Corps of Engineers ThaT These peop le would neT vo/e
Mr. Bob Zichmer - Missouri Department of Conservation oh a h Y Thing because The y were
Mr. Michael Roell - Missouri Department of Conservation

Mr. Bill Turner - Missouri Department of Conservation fed v $Tare € mﬂ ,0)' ees,

Ms. Mimi Garstang - Land Reclamation Commission

Ms. Kara Valentine - Department of Natural Resources, Legal Counsel

Mr. Scott Hamilton - Water Pollution Control Program (DNR)

Mr. Tom Cabanas - Land Reclamation Program (DNR)

Mr. Mike Larsen - Land Reclamation Program (DNR)

During public meetings before the Land Reclamation Commission, representatives from the
industry, the concerned environmental organizations, public citizens, members of the legislature
and their staff, rcpresentatives of public agencies and landowners were all given opportunities to
comment about the rules. Everyone who wished to comment was given the opportunity to do so
either in person, in writing or as a member of a commenting organization.

e How has the development of the rule been shared with interested parties and the public
at large?

The Missouri Land Reclamation Commission, assisted by the Missouri Department of Natural
Resources, worked with various stakeholders from 2001 to 2003 to review all the issues related
to sand and gravel mining, and to come to consensus about stream protection standards that
should be implemented by rule. This culminated in the currently proposed rules by way of a vote
of the Land Reclamation Commission in May of 2003, and with verbal concurrence of cach
stakcholder group represented throughout the process. While selected individuals may not have
been in agreement, spokespersons for each of the groups involved committcd their assent to the

curtent proposed nles. 7his i€ unTrae Fhe majorily of the worKgroap
WGZY.C o gains/ ahy re;u/q'/'/'m.! fa)»s ;'n,x7’y~e.a,m-5,.®ye’
Mining. he oh«ng&s (nThe wl)rc/m7 was meand 7“0)-:
Ghahpq nThe worc’ory of the present garde lines
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e What information was used to prepare the rulemaking? (type, qualities and sourccs of
information
Thes £¢ :’Ou)fh:f:'o background 15 unproven ¥lahn ke proven false.
Throughout the rule workgroup process, much discussion was held regarding the scientific
background for the need to protect streams from the effects of sand and gravel cxtraction. All
available research studies and supporting documents were collectcd and provided to the Land
Reclamation Commission to aid in their ability to makc an informed decision. This was
presented in a binder with three sections.

The first section referenced research completed by the US Geological Survey in which the

economic benefits of gravel extraction were compared with the costs of environmental

protection, the changes in streams were documented as a result of mining practices, various types

of stream damages were investigated as a result of mining, and some analyses of aquatic habitats

were discussed. /ee member The an KCnewn o freeTs menlioned €ar Iy ,

The second section referenced research completed in Missouri, principally by the Missouri BN
Department of Conservation and the Missouri Department of Natural Resources. This research “3, 7 —7”
discloscd the damages that can occur in streams as a result of mining, along with discussions of & &P
how to best avoid causing these damages. There were also notes taken from various stakcholder ~ s ¢ o
meetings to document the concerns and thoughts of Missourians with intcrest in this topic. There 4 ‘5(. ‘o
were a total of four meetings held in various locations around Missouri in 200, four meetings of % %4

the workgroup appointed by the Land Reclamation Commission in 2002 and two more formal .

hearings on the topic at commission meetings.7h 1§ deeS no7 menTien The exper] wi7nesses

/\f.

ThaTSpoke aTmeeTihgs STaling ntgative affecis by nol removing S ravel

The third section provided references to research completed in other states, with similar concerns
and documented affects of the mining of sand and gravel from streams.

None of the research truly quantified stream protection measures. For instance, most references .

that included discussions about buffer zones emphasized the need for buffers but did not suggest gf Sh
the appropriate size of a buffer. Also references that discussed headcutting and bank Vol reve,
destabilization did not specify what depth of mining would be protective of these damaging a o

results. Clearly, streams must be protected or the adverse affects of mining will impair Missouri e"'f:s‘,
streams. The question of how to create stream protection standards and how to measure them “y I, b

was only determined through negotiated stakcholder workgroup sessions. The current proposed \”‘Vh,
rules are that product of stakeholder consensus.

This 1S ancTher e
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MAR 2 5 2004
Jerry Jarosik
9511 Hale Drive RECLAW/?«%%%REE)?AI\!‘MDISS(ON
St. Louis, MO 63123

March 18, 2004

Staff Director

Land Reclamation Program

Missouri Department of Natural Resources
P.O. Box 176

Jefferson City, MO 65102-0176

Re: Proposed amendment to sand and gravel operations regulations
Dear Commissioners;

| appreciate the efforts of the commission in reaching a balance in the proposed
excavation standards between protection of the streams of Missouri and the commercial
value of gravel in those streams. The proposed excavation regulations are a minimum
protection and should not be further compromised. Neither should there be any further
delays in implementation.

Please complete final approval and commence the implementation and enforcement of

the performance requirements as soon as possible to protect the resources of the state.
Thank you for the opportunity to offer comments on the proposed amendments.

Jerry Jarosik
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Ron Hardecke - February 27, 2603
.-~

Impacts of Gravel Accretion and Streambank Erosion

1. Soil Frosion - The erosion of streambanks and the riparian corridor
causes the deposition of silt and gravel directly into the stream
channel.

The erosion of the streambanks causes the [oss
of the riparian corridor and leaves a raw bank
that will erode further.

In order to.heal the raw bank, the pressure
must be relieved by removing the obstruction
(gravel and vegetation) from the existing stream
channel.

2. Fish Habitat - The accretion of gravel in the
o existing stream channel has severely reduced the
waterpool in the streams which reduces the habitat.

3. Water Quality - When stream banks erode, the
soil and gravel are placed directly in the stream.

Solution: Government policy should allow and encourage landowners to
use preventative maintenance to prevent streambank ervosion and to
allow for the repair of existing bank erosion by the removal /and or
relocation of gravel, vegetation, and debris from the existing channel.

By using the on-site material (willows and gravel), repairs can be
made to existing erosion sites at a more reasonable cost than by
bringing in material. Also by using live vegetation for the repair the
recovery time can be reduced by several years.
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Statement to Missouri Land Reclamation Commission, March 25, 2004
By Ken Midkiff, Conservation Chair of the Ozark (Missouri) Chapter of the Sierra Club

REF: Proposed amendments to Sand and Gravel Regulations

Before I address specific points of concern, I must remind this Commission
that streams and aquatic life WILL be negatively affected by any excavation
within stream banks. So, don’t try to justify such activity or any lessening of
the regulations as attempting to allow gravel mining to occur while
absolutely preventing environmental damage. Sand and Gravel mining does
degrade the environment, the goal of the State is apparently to LESSEN or
MINIMIZE the damage.

As are many Sierra Club members, I am an avid canoeist. And with all
undue immodesty, I am also a fairly good fisherman. In both of these roles,
I have seen the unmitigated damages done by gravel-mining operations.
From Beaver Creek in Taney County to Tavern Creek in Miller County to
the Little Piney River in Phelps and Pulaski counties, canoeing and fishing
have been degraded by gravel mining operations.

There is simply no way to remove large quantities of in-stream gravel
without causing sedimentation, siltation, and disruption of stream flow. I
can point to areas that were once very productive smallmouth and goggle-
eye pools that are now filled with sand and gravel from upstream operations.
Last summer, several canoeists and anglers on Beaver Creek called me to
report on gravel-mining operations that had resulted in heavy damages. 1 in
turn — after obtaining exact locations (one of the persons had a GPS device)
~ filed complaints with the MODNR, with the USACOE, and I called Chris
Vitello, district fisheries supervisor with MDC in Springfield. No one from
the state or federal agencies had monitored the sand and gravel operations,
and it is likely that no state or federal agency personnel will do so in the
future.

Reporting illegal, fly-by-night or damaging operations will be left up to
citizens: To canoeists, to fishing organizations, to conservation groups.

Since the Sierra Club is in adamant opposition to the proposed lessening of
restrictions and conditions, we will be watching more closely. This comes
under the heading of “Be careful what you ask for”. Since we were involved



in the last go-around on these rules (in 1994, I believe), while not entirely
happy, we were willing to go along with the conditions — so we did not alert

our members to report damaging gravel mining operations. We will now do
so - if these proposed rules are adopted as is.

Now let me address significant areas of concern:

1. A buffer zone of 10 feet from the water channel is not sufficient to protect
water quality or aquatic life. We had supported 25 feet in previous iterations
of these rules, and that got compromised to 20 feet. It takes only a mild rise
of water levels to inundate an area only 10 feet from the flowing water
channel. I can tell you now that if canoeists and anglers observe a backhoe,
frontloader or conveyor operating only 10 feet from the water channel, there
will be complaints.

2. It is totally inappropriate for sand and gravel operations to be conducted
in losing streams. By the very definition, these waters “lose” their flows
because surface water becomes groundwater. If the groundwater is
contaminated, private drinking water wells become unusable. In addition,
much of the water from losing streams goes into caves. In my home county
of Boone, a “swallow hole” in Bonne Femme Creek provides much of the
stream flow in the Devils Ice Box Cave, which is owned and managed by
Missouri State Parks and is home to the rare Pink Planarian. Other caves
support other endangered species (a cavefish, for example). There are
numerous other examples — and the MODNR folks and MDC staffers know
where those are, and should be aware of the sensitivity of the waters in
losing streams. -

3. No sand and gravel operations should be allowed for five miles above
stream segments designated as outstanding National or State resource
waters. To allow this will likely lead to violations of anti-degradation laws
and rules. Water quality will suffer, and the anti-degradation laws and rules
prohibit any water quality degradation. You can devise all the state rules

you wish, but you cannot ignore the provisions of the federal Clean Water
Act.

Finally, I wish to address an issue that has been a bone of contention and
controversy: There is no absolute right to conduct sand and gravel mining in
Waters of the United States. While landowners may own the stream bottom,



they do not own the water itself - the water belongs to everyone. Sand and
Gravel mining can only legally occur with a valid 401-404 permit with
appropriate conditions. This has nothing whatsoever to do with “private

property rights” and everything to do with degradation of@everyone’s
waters.

The conditions of this rule that will lead to a permit — which is nothing more
nor less than permission from the public - are NOT protective; they are in
fact an acquiescence to those who see profit from sand and gravel where
others see the value of clean water and healthy fish.

I would urge you to:

1. Reinstate the 20-feet buffer,

2. Prohibit gravel mining in losing streams, and

3. Prohibit gravel mining for 5 miles upstream of Outstanding Resource
Waters.

Thank you.



